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FORM 1.997. CIVIL COVER SHEET

The civil cover sheet and the information contained herein neither replace nor supplement the filing and service of 
pleadings or other papers as required by law.  This form shall be filed by the plaintiff or petitioner for the use of the Clerk 
of the Court for the purpose of reporting judicial workload data pursuant to Florida Statutes section 25.075.

I. CASE STYLE
  IN THE CIRCUIT COURT OF THE THIRTEENTH   JUDICIAL CIRCUIT,

IN AND FOR HILLSBOROUGH   COUNTY, FLORIDA

 Case No.: _________________
Judge: ____________________ 

Tammy Rivero
 Plaintiff
                 vs.
LUNG INSTITUTE, LLC
Defendant
 

II. TYPE OF CASE
 

☐ Condominium
☐ Contracts and indebtedness
☐ Eminent domain
☐  Auto negligence
☐  Negligence – other
     ☐ Business governance
     ☐ Business torts
     ☐  Environmental/Toxic tort
     ☐  Third party indemnification
     ☐  Construction defect
     ☐  Mass tort
     ☐ Negligent security
     ☐ Nursing home negligence
     ☐ Premises liability – commercial
     ☐ Premises liability – residential
☐  Products liability
☐  Real Property/Mortgage foreclosure
     ☐ Commercial foreclosure $0 - $50,000
     ☐ Commercial foreclosure $50,001 - $249,999
☐ Commercial foreclosure $250,000 or more

     ☐ Homestead residential foreclosure $0 – 50,000
     ☐ Homestead residential foreclosure $50,001 - 

$249,999
☐ Homestead residential foreclosure $250,000 or 

more
☐ Non-homestead residential foreclosure $0 - 

$50,000
☐ Non-homestead residential foreclosure 

$50,001 - $249,999
☐  Non-homestead residential foreclosure 

$250,00 or more

☐ Other real property actions $0 - $50,000
☐ Other real property actions $50,001 - $249,999
☐ Other real property actions $250,000 or more

     ☐ Professional malpractice
    ☐ Malpractice – business
    ☐ Malpractice – medical
    ☐ Malpractice – other professional

     ☒ Other
    ☐ Antitrust/Trade Regulation
    ☐ Business Transaction
    ☒ Circuit Civil - Not Applicable
    ☐ Constitutional challenge-statute or 

ordinance
☐ Constitutional challenge-proposed 

amendment
    ☐ Corporate Trusts
    ☐ Discrimination-employment or other
    ☐ Insurance claims
    ☐ Intellectual property
    ☐ Libel/Slander
    ☐ Shareholder derivative action
    ☐ Securities litigation
    ☐ Trade secrets
    ☐ Trust litigation
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COMPLEX BUSINESS COURT

This action is appropriate for assignment to Complex Business Court as delineated and mandated by the 
Administrative Order.  Yes ☐ No ☒

III. REMEDIES SOUGHT (check all that apply):
☒  Monetary;
☐  Non-monetary
☐  Non-monetary declaratory or injunctive relief;
☒  Punitive 

IV. NUMBER OF CAUSES OF ACTION: (      )
(Specify) 

5

V. IS THIS CASE A CLASS ACTION LAWSUIT?
☒ Yes
☐ No

VI. HAS NOTICE OF ANY KNOWN RELATED CASE BEEN FILED?
☒ No
☐ Yes – If “yes” list all related cases by name, case number and court:

 

VII. IS JURY TRIAL DEMANDED IN COMPLAINT?
       ☒ Yes
       ☐ No

I CERTIFY that the information I have provided in this cover sheet is accurate to the best of my knowledge and belief.

Signature s/ Ben A Vinson Jr.        FL Bar No.:  95227
Attorney or party      (Bar number, if attorney) 

Ben A Vinson Jr.  08/17/2016
(Type or print name) Date
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IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRCUIT 
IN AND FOR HILLSBOROUGH COUNTY, FLORIDA 

CIVIL DIVISION 
 
TAMMY RIVERO, 
 

Individually, and On Behalf Of All  
Others Similarly Situated, 

 
  Plaintiffs, 
 
v.        Case Number:  
         Division:  
LUNG INSTITUTE, LLC 
         CLASS ACTION COMPLAINT 

Defendant. 
_____________________________________/ 
 

COMPLAINT 

 

  Plaintiffs, TAMMY RIVERO individually and on behalf of all others similarly situated 

(hereinafter “Plaintiffs” and “Putative Class Members”), by and through the undersigned attorneys, 

bring this action on behalf of themselves and other former and present patients of Defendant LUNG 

INSTITUTE, LLC (“Lung Institute”), pursuant to the Florida Deceptive and Unfair Trade Practices 

Act (“FDUTPA”), and other violations of Florida state law to recover damages, attorney’s fees, and 

costs, and states as follows:  

I. 

PARTIES 

 

1. At all times pertinent to this action, Plaintiff TAMMY RIVERO, an individual, was 

and is a resident of Burke County, North Carolina.  

2. At all times pertinent to this action, Defendant, LUNG INSTITUTE, LLC was and is 

a company incorporated in the State of Delaware and authorized to conduct business in Florida. 

Defendant’s principal place of business is in Hillsborough County and is located at 201 E. Kennedy 

Blvd., Ste. 425, Tampa, Florida 33602. 
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 2 

3. Defendant’s registered agent for service of process is James St. Louis, 201 E. 

Kennedy Blvd., Ste. 425, Tampa, Florida, 33602. 

4. At all times relevant to this action Defendant engaged in acts or practices in the 

conduct of “trade or commerce” as defined in Fla. Stat. § 501.203(8).  

II. 

JURISDICTION & VENUE 

 

5. This is an action for damages in excess of Fifteen Thousand Dollars ($15,000.00) 

excluding interest, attorney’s fees and costs. 

6. Plaintiff Tammy Rivero is a resident of Burke County, North Carolina. 

7. Defendant’s breaches of duty and tortious activity occurred within Hillsborough 

County, Florida; thus, this cause of action arises within the jurisdiction of this court. 

8. Defendant is operating, present, and/or doing business within this jurisdiction. 

 

III. 

GENERAL ALLEGATIONS 

9. Defendant is a company that operates medical offices in the State of Florida, as well 

as throughout the United States. 

10. Defendant provides “stem cell” therapy treatments for various lung diseases, 

including COPD, emphysema, and interstitial lung disease.   

11. Defendant, through its advertising, promotes procedures that promise to “heal 

degenerating organs”.  

12. The Defendant is essentially a marketing company masquerading as a medical 

“Institute”.  The Defendant intentionally circumvents FDA regulation by injecting patients’ own 

“stem cells” back into their bodies.  In the case of the “venous” procedure, the Defendant is not even 

injecting stem cells back into the patients’ bloodstream.  As for the “adipose” procedure, which 

Defendant no longer administers, at least one clinic in Florida unrelated to Defendant has been shut 
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 3 

down for administering it.  In the case of the most expensive of these three, the “bone marrow” 

procedure, only “anecdotal” evidence in any way supports the efficacy of the procedure.  Not a 

single double blind, placebo-controlled study and not a single piece of medical literature supports the 

efficacy of any of Defendant’s “stem cell” procedures. 

13. From 2013 to the present the Defendant urged prospective patients through their 

convoluted, deceptive marketing and advertising, and through other events hosted throughout the 

United States, to become patients of the Lung Institute and to pay for and undergo procedures. 

14. Defendants have caused marketing materials and advertisements of the Lung 

Institute’s services to be disseminated to consumers in Florida, and throughout the United States.  

15. The cost of the procedures ranged from $5,000 to $12,000.  For subsequent 

“supportive” therapies such as “Growth Factor”, the Plaintiffs often incur monthly costs of $500 and 

up.  The Lung Institute even has and had the audacity to offer “Veteran Discounts” in order to 

defraud the men and women who have served our country. 

16. Each patient was and is responsible for paying the full cost of the procedure, as the 

Lung Institute did not accept health insurance, Medicare, or Medicaid.  

  17. The Defendant urged and assisted prospective patients who could not afford the cost 

of the procedure to raise the funds through bake sales, Kickstarter campaigns, cash-out home 

refinancing and other fund-raising activities. 

18. Since 2013 to present, the Lung Institute has generated millions of dollars from 

persons in Florida who have become patients and undergone its advertised procedures.  The Lung 

Institute is currently making at least $2,000,000 per month. 

19. By and through their marketing materials and expressions made by representatives of 

the Lung Institute, the Defendant has expressly or by implication misrepresented the following:   
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a) That its “Stem Cell” and “supportive” therapies such as Growth Factor are 

effective treatment for COPD, Emphysema, Chronic Bronchitis, Interstitial Lung 

Disease, Pulmonary Fibrosis, Bronchiectasis, and Pneumoconiosis. 

b) That its patients will be able to get “off oxygen”, and will see any 

improvement whatsoever from these alleged therapies. 

20. On or about April 2014 Plaintiff, Mrs. Tammy Rivero, presented to the Lung 

Insitute’s Tampa office location.  

21. On or about April 2014 she complained of breathing problems and has a previous 

diagnosis of lung disease. 

22. On or about April 2014 Plaintiff was evaluated by staff members of the Lung 

Institute, who concluded that she was a candidate for stem cell “therapy”.  

23. Plaintiff paid $7,500 to the Lung Institute to undergo the procedure.  Mrs. Rivero was 

encouraged to, and did take out a home equity loan to pay for the procedure.  

24. On or about April 2014 Plaintiff gave her authorization and consent to allow the 

Lung Institute in Tampa to perform the procedure. 

25. She was told that she would be off her supplemental oxygen therapy within “a few 

weeks”.  Subsequent to the procedure, Plaintiff did not and has not noticed any improvement in her 

symptoms.   

26. To add insult to injury, Plaintiff was informed that in order to “keep her stem cells 

working” that she needed to pay an additional $70 per month for shots to “reboost” them.  She could 

not afford these useless treatments because Defendant told her she would only need to pay $7,500, so 

that is the home equity loan amount she withdrew.  Because Mrs. Rivero could not afford the 

additional charges the Defendant essentially blamed her for the ineffectiveness of its procedure. 

27. Plaintiff’s condition has now worsened to the point that she cannot work. 
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 5 

 

COUNT I: 

DECEPTIVE AND UNFAIR TRADE PRACTICES 

28. Plaintiffs re-allege the allegations set forth in paragraphs one (1) through twenty-

seven (27) above, as if set forth herein. 

29. Florida’s Deceptive and Unfair Trade Practices Act, Chapter 501 of the Florida 

Statutes, is to be liberally construed to protect the consuming public from those who engage in unfair 

methods of competition, as well as unconscionable, deceptive or unfair acts or practices in the 

conduct of any trade or commerce. 

30. Plaintiffs are consumers within the meaning of Fla. Stat. § 501.203(7).  

31. Defendant engages in “trade or commerce” within the meaning of Fla. Stat. § 

501.203(8). 

32. While FDUTPA does not define “deceptive” and “unfair”, it incorporates by 

reference the Federal Trade Commission’s (“FTC”) interpretations of these terms.  Under the federal 

statute, an unfair or deceptive practice is that which “’offends established public policy’ and one that 

is ‘immoral, unethical, oppressive, unscrupulous or substantially injurious to consumers.’” Samuels 

v. King Motor Co. of Ft. Lauderdale, 782 So. 2d 489, 499 (Fla. 4th DCA 2001) (citing Spiegel, Inc. 

v. Fed. Trade Comm’n, 540 F.2d 287, 293 (7th Cir. 1976). 

33. Defendant Lung Institute represented to Plaintiffs that their procedures were effective 

treatment for lung diseases.  They had knowledge that no evidence other than “anecdotal” evidence 

supported such efficacy.  They failed to inform Plaintiffs that no credible evidence existed to support 

the effectiveness of the procedures they aggressively marketed. 

34. Defendant sold, marketed, and administered stem cell therapy procedures that had no 

basis in medicine and had no possibility of effectively treating Plaintiffs’ lung diseases.  
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35.  Defendant has willfully engaged in the acts and practices alleged herein when 

Defendant knew or should have known that said acts and practices were unfair, deceptive, or 

prohibited by rule.  

36. Through the Defendant’s advertising misrepresentations related to said procedures as 

alleged herein, Defendant has committed acts and practices in trade or commerce which shock the 

conscience, offend public policy, and are immoral, unethical, oppressive, unscrupulous or 

substantially injurious to consumers; acts and practices which are material and are likely to mislead 

consumers acting reasonably under the circumstances. 

37. As a direct and proximate result of Defendant’s deceptive trade practices, Plaintiffs 

were deceived into believing that the Lung Institute’s procedures were medically sound and 

effective, causing significant economic damage to Plaintiffs.  

38.  Pursuant to Fla. Stat. §§ 501.211(2) and 501.2105, Plaintiffs are entitled to recover 

from Defendant the reasonable amount of attorney’s fees Plaintiffs have incurred in representing 

their interests in this matter. 

  WHEREFORE, Plaintiffs demand that this Court enter judgment against Defendant LUNG 

INSTITUTE, LLC, in an amount equal to the actual damages of Plaintiff and Putative Class 

Members injured by reason of the violations alleged above, award Plaintiffs reasonable attorney’s 

fees and costs, and any other relief this Court deems proper. 

 

COUNT II: 

FRAUDULENT INDUCEMENT 

 

39. Plaintiffs re-allege the allegations set forth in paragraphs one (1) through twenty-

seven (27) above, as if set forth herein. 

40. Defendant, by acts of both omission and commission, made false statements 

concerning material facts about the capabilities, stability, products, medical capability, and services 
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of Defendant, which induced Plaintiffs to pay for and undergo stem cell therapy procedures with the 

Defendant. 

41. Defendant knew at the time Plaintiffs underwent the stem cell procedures that the 

statements and omissions about the capability of the procedures were false.  

42. Defendant intended that Plaintiffs be induced by its false statements so that Plaintiffs 

would deposit funds with the Lung Institute and undergo the procedure. 

43. In the course of depositing funds for and entrusting Defendant to perform the stem 

cell therapy procedures, Plaintiffs reasonably and justifiably relied on statements of fact made to 

them by Defendant. 

44. As a direct and proximate result of Plaintiffs’ reliance on the statements and 

omissions made to them by Defendant, Plaintiffs have suffered damages.  

WHEREFORE, Plaintiffs demand judgment for compensatory damages against Defendant 

LUNG INSTITUTE, LLC, for a sum in excess of Fifteen Thousand Dollars ($15,000.00), including 

any interests and costs, and any other relief this Court deems proper. 

 

COUNT III: 

NEGLIGENCE 

45. Plaintiffs re-allege the allegations set forth in paragraphs one (1) through twenty-

seven (27) above, as if set forth herein. 

46. Defendant had a duty to its patients to exercise reasonable care consistent with 

accepted and prevailing professional standards of care and with that level of care, skill, and treatment 

recognized as acceptable, adequate, and appropriate by similar and reasonably careful care givers and 

health care providers, in its treatment of Plaintiffs. 

47. Defendant breached its duty of care owed to Plaintiffs, in that it provided negligent 

diagnosis, care and treatment of Plaintiffs, including, but not limited to: 
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a) Implementing policies and procedures, followed by the staff and physicians of the 

Lung Institute, which provide for therapies that have no credible support in the 

medical literature. 

b) Preparing documents and implementing polices and procedures, followed by the staff 

and physicians of the LUNG INSTITUTE, LLC, that were fraudulent, misdealing, 

and in violation of Florida Law.  

48. Defendant failed to use the level of care, skill and treatment, in light of all 

surrounding circumstances, that is recognized as acceptable and appropriate by similar and 

reasonably careful health care providers.  

49. The treatment and procedures involved in this case were not carried out in accordance 

with the prevailing professional standard of care recognized as acceptable and appropriate by similar 

and reasonably careful physicians and health care providers. 

50. As a direct and proximate result of Defendant’s negligence, Plaintiffs have suffered 

damages.  

WHEREFORE, Plaintiffs demand judgment for compensatory damages against Defendant 

LUNG INSTITUTE, LLC, for a sum in excess of Fifteen Thousand Dollars ($15,000.00), including 

any interests and costs, and any other relief this Court deems proper. 

 

COUNT IV: 

GROSS NEGLIGENCE 

 

51. Plaintiffs re-allege the allegations set forth in paragraphs one (1) through twenty-

seven (27) and forty-five (45) through fifty (50) above, as if set forth herein. 

52. The Defendant and its officers, managers, and/or directors conduct was so reckless or 

wanting in care that it constituted a conscious disregard or indifference to the life, safety, or rights of 
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persons exposed to such conduct.  Defendant knew its procedures were unsupported, yet proceeded 

to perform surgery with all its attendant risks on unwitting patients. 

53. Thus, Defendant had actual knowledge of the wrongfulness of its conduct and the 

high probability that injury or damage to Plaintiffs would result. 

54. Despite that knowledge, Defendant’s intentionally administered the procedures. 

55. Defendant’s conduct damaged Plaintiffs.  Plaintiffs suffered financially and 

physically.  

56.  The Defendant and its officers, managers, and/or directors actively and knowingly 

condoned, ratified, and/or consented to such conduct.  They in fact actively participated in sales 

efforts when they knew the procedures were medically unsupported. 

WHEREFORE, Plaintiffs demand judgment for compensatory damages against Defendant 

LUNG INSTITUTE, LLC, for a sum in excess of Fifteen Thousand Dollars ($15,000.00), including 

any interests and costs, and any other relief this Court deems proper. 

 

COUNT V: 

MISREPRESENTATION 

 

57. Plaintiffs re-allege the allegations set forth in paragraphs one (1) through twenty-

seven (27) above, as if set forth herein. 

58. Defendant fraudulently and/or negligently misrepresented that its “stem cell” 

“treatment” and supposedly supportive therapies such as “growth factor” were effective therapies for 

lung disease, and/or negligently supplied false information regarding the success of such procedures, 

which caused Plaintiffs’ harm. 

59. Defendant knew that the statements were false when they made them.  The 

Defendants knew that their procedures were unsupported by any medical literature and/or clinical 

studies.  The Defendants were and are making too much money to care. 
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60. Defendant intended that Plaintiffs would rely on such false statements. 

61. Plaintiffs did rely on Defendant’s false statements. 

62.  Plaintiffs assuredly would not have paid for and undergone the Defendant’s stem cell 

therapy procedures but for the Defendant’s false statements.  

63. As a direct and proximate result of Defendant’s misrepresentation of a material fact, 

Plaintiffs have suffered damages, both pecuniary and physical in nature.  

WHEREFORE, Plaintiffs demand judgment for compensatory damages against Defendant 

LUNG INSTITUTE, LLC, for a sum in excess of Fifteen Thousand Dollars ($15,000.00), including 

any interests and costs, and any other relief this Court deems proper. 

 

VI. 

JURY TRIAL DEMAND 

 

Plaintiff demands a trial by jury of all issues so triable. 

 

 DATED this 17th day of August, 2016.  

 

        RESPECTFULLY SUBMITTED: 

 

         

____/s/ Ben Vinson_____________________ 

        BEN A. VINSON, JR. 

        Florida Bar No. 0095227 

        ben@vinsonlawoffice.com 

 

        VINSON LAW LLC 

        505 E. Jackson Street, Ste. 207 

        Tampa, FL 33602 

        Phone:  (813) 839-5708 

        Fax: (813) 831-5043 

        Attorney for Plaintiffs 
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IN THE CIRCUIT COURT OF THE THIRTEENTH JUDICIAL CIRCUIT 
IN AND FOR HILLSBOROUGH COUNTY, FLORIDA 

CIVIL DIVISION 
 
TAMMY RIVERO, 
 

Individually, and On Behalf Of All  
Others Similarly Situated, 

 
  Plaintiffs, 
 
v.        Case Number: 16-CA-7765 
         Division: F 
LUNG INSTITUTE, LLC 
         CLASS ACTION COMPLAINT 

Defendant. 
_____________________________________/ 
 

AMENDED COMPLAINT 

 

  Plaintiffs, TAMMY RIVERO individually and on behalf of all others similarly situated 

(hereinafter “Plaintiffs” and “Putative Class Members”), by and through the undersigned attorney, 

bring this action on behalf of themselves and other former and present patients of Defendant LUNG 

INSTITUTE, LLC (“Lung Institute”), pursuant to the Florida Deceptive and Unfair Trade Practices 

Act (“FDUTPA”), and other violations of Florida state law to recover damages, attorney’s fees, and 

costs, and states as follows:  

I. 

PARTIES 

 

1. At all times pertinent to this action, Plaintiff TAMMY RIVERO, an individual, was 

and is a resident of Burke County, North Carolina.  

2. At all times pertinent to this action, Defendant, LUNG INSTITUTE, LLC was and is 

a company incorporated in the State of Delaware and authorized to conduct business in Florida. 

Defendant’s principal place of business is in Hillsborough County and is located at 201 E. Kennedy 

Blvd., Ste. 425, Tampa, Florida 33602. 
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 2 

3. Defendant’s registered agent for service of process is James St. Louis, 201 E. 

Kennedy Blvd., Ste. 425, Tampa, Florida, 33602. 

4. At all times relevant to this action Defendant engaged in acts or practices in the 

conduct of “trade or commerce” as defined in Fla. Stat. § 501.203(8).  

II. 

JURISDICTION & VENUE 

 

5. This is an action for damages in excess of Fifteen Thousand Dollars ($15,000.00) 

excluding interest, attorney’s fees and costs. 

6. Plaintiff Tammy Rivero is a resident of Burke County, North Carolina. 

7. Defendant’s breaches of duty and tortious activity occurred within Hillsborough 

County, Florida; thus, this cause of action arises within the jurisdiction of this court. 

8. Defendant is operating, present, and/or doing business within this jurisdiction. 

III. 

GENERAL ALLEGATIONS 

9. Defendant is a company that operates medical offices in the State of Florida, as well 

as throughout the United States. 

10. Defendant provides “stem cell” procedures that purport to treat a litany of serious 

diseases, including COPD, Interstitial Lung Disease, Hypersensitivity Pneumonitis, Sarcoidosis, 

Osteoarthritis, Rheumatoid Arthritis, Lupus, and even Crohn’s Disease. 

11. Defendant, through its advertising, promotes procedures that promise to “heal 

degenerating organs”.  

12. The Defendant is essentially a marketing company masquerading as a medical 

“institute”.  The Defendant intentionally circumvents FDA regulation by injecting patients’ own 

“stem cells” back into their bodies.  In the case of the “venous” procedure, the Defendant is not even 
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injecting stem cells back into the patients’ bloodstream.1  As for the “adipose” procedure, which 

Defendant no longer administers, at least one clinic in Florida unrelated to Defendant has been shut 

down for administering it.  In the case of the most expensive of these three, the “bone marrow” 

procedure, only “anecdotal” evidence in any way supports the efficacy of the procedure.  Not a 

single double blind, placebo-controlled study and not a single piece of medical literature supports the 

efficacy of any of Defendant’s “stem cell” procedures. 

13. From 2013 to the present the Defendant urged prospective patients through their 

convoluted, deceptive marketing and advertising, and through other events hosted throughout the 

United States, to become patients of the Lung Institute and to pay for and undergo procedures. 

14. Defendants have caused marketing materials and advertisements of the Lung 

Institute’s services to be disseminated to consumers in Florida, and throughout the United States.  

15. The cost of the procedures ranged from $5,000 to $12,000.  For subsequent 

“supportive” therapies such as “Growth Factor” and “Stemtrition”, the Plaintiffs often incur monthly 

costs of $500 and up.  The Lung Institute even has and had the audacity to offer “Veteran Discounts” 

in order to defraud the men and women who have served our country. 

16. Each patient was and is responsible for paying the full cost of the procedure, as the 

Lung Institute did not accept health insurance, Medicare, or Medicaid.  

  17. The Defendant urged and assisted prospective patients who could not afford the cost 

of the procedure to raise the funds through bake sales, Kickstarter campaigns, cash-out home 

refinancing and other fund-raising activities. 

18. Since 2013 to present, the Lung Institute has generated millions of dollars from 

persons in Florida who have become patients and undergone its advertised procedures.  The Lung 

Institute is currently making at least $2,000,000 per month. 

                                                   
1 There are no stem cells in the blood.  Defendant’s employees and/or agents simply withdraw the patients’ blood, 

spin it in a centrifuge, inject it back into the patients’ body, and according to the Defendant that somehow cures the 

serious diseases detailed in paragraph 10. 
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19. By and through their marketing materials and expressions made by representatives of 

the Lung Institute, the Defendant has expressly or by implication misrepresented the following:   

a) That its “Stem Cell” and “supportive” therapies such as “Growth Factor” and 

“Stemtrition” are effective treatment for COPD, Emphysema, Chronic Bronchitis, 

Interstitial Lung Disease, Pulmonary Fibrosis, Bronchiectasis, and Pneumoconiosis. 

b) That its patients will be able to get “off oxygen”, and will see improvement 

from these alleged therapies. 

20. On or about April 2014 Plaintiff, Mrs. Tammy Rivero, presented to the Lung 

Institute’s Tampa office location.  

21. On or about April 2014 she complained of breathing problems and has a previous 

diagnosis of lung disease. 

22. On or about April 2014 Plaintiff was evaluated by staff members of the Lung 

Institute, who concluded that she was a candidate for stem cell “therapy”.  

23. Plaintiff paid $7,500 to the Lung Institute to undergo the procedure.  Mrs. Rivero was 

encouraged to, and did take out a home equity loan to pay for the procedure.  

24. On or about April 2014 Plaintiff gave her authorization and consent to allow the 

Lung Institute in Tampa to perform the procedure. 

25. She was told that she would be off her supplemental oxygen therapy within “a few 

weeks”.  Subsequent to the procedure, Plaintiff did not and has not noticed any improvement in her 

symptoms.   

26. To add insult to injury, Plaintiff was informed that in order to “keep her stem cells 

working” that she needed to pay an additional $70 per month for shots to “reboost” them.  She could 

not afford these useless treatments because Defendant told her she would only need to pay $7,500, so 
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that is the home equity loan amount she withdrew.  Because Mrs. Rivero could not afford the 

additional charges the Defendant essentially blamed her for the ineffectiveness of its procedure. 

27. Plaintiff’s condition has now worsened to the point that she cannot work. 

COUNT I: 

DECEPTIVE AND UNFAIR TRADE PRACTICES 

28. Plaintiffs re-allege the allegations set forth in paragraphs one (1) through twenty-

seven (27) above, as if set forth herein. 

29. Florida’s Deceptive and Unfair Trade Practices Act, Chapter 501 of the Florida 

Statutes, is to be liberally construed to protect the consuming public from those who engage in unfair 

methods of competition, as well as unconscionable, deceptive or unfair acts or practices in the 

conduct of any trade or commerce. 

30. Plaintiffs are consumers within the meaning of Fla. Stat. § 501.203(7).  

31. Defendant engages in “trade or commerce” within the meaning of Fla. Stat. § 

501.203(8). 

32. While FDUTPA does not define “deceptive” and “unfair”, it incorporates by 

reference the Federal Trade Commission’s (“FTC”) interpretations of these terms.  Under the federal 

statute, an unfair or deceptive practice is that which “’offends established public policy’ and one that 

is ‘immoral, unethical, oppressive, unscrupulous or substantially injurious to consumers.’” Samuels 

v. King Motor Co. of Ft. Lauderdale, 782 So. 2d 489, 499 (Fla. 4th DCA 2001) (citing Spiegel, Inc. 

v. Fed. Trade Comm’n, 540 F.2d 287, 293 (7th Cir. 1976). 

33. Defendant Lung Institute represented to Plaintiffs that their procedures were effective 

treatment for lung diseases.  They had knowledge that no evidence other than “anecdotal” evidence 

supported such efficacy.  They failed to inform Plaintiffs that no credible evidence existed to support 

the effectiveness of the procedures they aggressively marketed. 
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34. Defendant sold, marketed, and administered stem cell therapy procedures that had no 

basis in medicine and had no possibility of effectively treating Plaintiffs’ lung diseases.  

35.  Defendant has willfully engaged in the acts and practices alleged herein when 

Defendant knew or should have known that said acts and practices were unfair, deceptive, or 

prohibited by rule.  

36. Through the Defendant’s advertising misrepresentations related to said procedures as 

alleged herein, Defendant has committed acts and practices in trade or commerce which shock the 

conscience, offend public policy, and are immoral, unethical, oppressive, unscrupulous or 

substantially injurious to consumers; acts and practices which are material and are likely to mislead 

consumers acting reasonably under the circumstances. 

37. As a direct and proximate result of Defendant’s deceptive trade practices, Plaintiffs 

were deceived into believing that the Lung Institute’s procedures were medically sound and 

effective, causing significant economic damage to Plaintiffs.  

38.  Pursuant to Fla. Stat. §§ 501.211(2) and 501.2105, Plaintiffs are entitled to recover 

from Defendant the reasonable amount of attorney’s fees Plaintiffs have incurred in representing 

their interests in this matter. 

  WHEREFORE, Plaintiffs demand that this Court enter judgment against Defendant LUNG 

INSTITUTE, LLC, in an amount equal to the actual damages of Plaintiff and Putative Class 

Members injured by reason of the violations alleged above, award Plaintiffs reasonable attorney’s 

fees and costs, and any other relief this Court deems proper. 

COUNT II: 

FRAUDULENT INDUCEMENT 

 

39. Plaintiffs re-allege the allegations set forth in paragraphs one (1) through twenty-

seven (27) above, as if set forth herein. 
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40. Defendant, by acts of both omission and commission, made false statements 

concerning material facts about the capabilities, stability, products, medical capability, and services 

of Defendant, which induced Plaintiffs to pay for and undergo stem cell therapy procedures with the 

Defendant. 

41. Defendant knew at the time Plaintiffs underwent the stem cell procedures that the 

statements and omissions about the capability of the procedures were false.  

42. Defendant intended that Plaintiffs be induced by its false statements so that Plaintiffs 

would deposit funds with the Lung Institute and undergo the procedure. 

43. In the course of depositing funds for and entrusting Defendant to perform the stem 

cell therapy procedures, Plaintiffs reasonably and justifiably relied on statements of fact made to 

them by Defendant. 

44. As a direct and proximate result of Plaintiffs’ reliance on the statements and 

omissions made to them by Defendant, Plaintiffs have suffered damages.  

WHEREFORE, Plaintiffs demand that this Court enter judgment against Defendant LUNG 

INSTITUTE, LLC, in an amount equal to the actual damages of Plaintiff and Putative Class 

Members injured by reason of the violations alleged above, award Plaintiffs reasonable attorney’s 

fees and costs, and any other relief this Court deems proper. 

COUNT III: 

MISREPRESENTATION 

 

45. Plaintiffs re-allege the allegations set forth in paragraphs one (1) through twenty-

seven (27) above, as if set forth herein. 

46. Defendant fraudulently and/or negligently misrepresented that its “stem cell” 

“treatment” and supposedly supportive therapies such as “Growth Factor” and “Stemtrition” were 

effective therapies for lung disease, and/or negligently supplied false information regarding the 

success of such procedures, which caused Plaintiffs’ harm. 
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47. Defendant knew that the statements were false when they made them.  The 

Defendants knew that their procedures were unsupported by any medical literature and/or clinical 

studies.  The Defendants were and are making too much money to care. 

48. Defendant intended that Plaintiffs would rely on such false statements. 

49. Plaintiffs did rely on Defendant’s false statements. 

50.  Plaintiffs assuredly would not have paid for and undergone the Defendant’s stem cell 

therapy procedures but for the Defendant’s false statements.  

51. As a direct and proximate result of Defendant’s misrepresentation of a material fact, 

Plaintiffs have suffered damages.  

WHEREFORE, Plaintiffs demand that this Court enter judgment against Defendant LUNG 

INSTITUTE, LLC, in an amount equal to the actual damages of Plaintiff and Putative Class 

Members injured by reason of the violations alleged above, award Plaintiffs reasonable attorney’s 

fees and costs, and any other relief this Court deems proper. 

COUNT IV. 

CIVIL REMEDIES FOR CRIMINAL PRACTICES, FLORIDA STATUTE 772.104(1) 

 

52. Plaintiffs re-allege the allegations set forth in paragraphs one (1) through twenty-

seven (27) above, as if set forth herein. 

53. Lung Institute, LLC and its employees and/or agents conspired, endeavored, and with 

criminal intent received proceeds received directly from the pattern of criminal activity described in 

paragraphs 1-27.   

54. As described therein, the Lung Institute’s very existence is predicated upon fraud.  In 

the case of the venous procedure, the Lung Institute knows it is not injecting stem cells into the 

patients.  And in the venous and bone marrow procedures, the Defendant knows that the procedures 
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do not work past the placebo effect, a.k.a. the “anecdotal” evidence the Defendant touts.2  It bears 

repeating that there is no medical literature and no human studies that support Defendant’s 

procedures.3  Defendant continues to hyper-aggressively market these techniques for pecuniary gain 

alone.  

55. Lung Institute, LLC committed the acts alleged herein in the establishment and 

operation of its enterprise.  It enriched and continues to enrich itself with the cash contributions of 

elderly, suffering victims to the tune of millions monthly.  The entity was established to provide the 

procedures and follow-up “treatment” described in paragraphs 1-27, and they constitute Defendant’s 

entire operation. 

56. Defendant’s existence itself is an open-ended, ongoing pattern of criminal activity.  

Further, Defendant’s regular way of doing business is to defraud Plaintiffs.   

57.  These acts committed by defendant have a clear relationship to one another, as they are 

all based on the same fraudulent portrayal of their procedures’ efficacy. 

WHEREFORE, Plaintiffs demand that this Court enter judgment against Defendant LUNG 

INSTITUTE, LLC, in an amount equal to treble the actual damages of Plaintiff and Putative Class 

Members injured by reason of the violations alleged above, award Plaintiffs reasonable attorney’s 

fees and costs, and any other relief this Court deems proper. 

COUNT V. 

CONVERSION 

 

 58. Plaintiffs re-allege the allegations set forth in paragraphs one (1) through twenty-

seven (27) above, as if set forth herein. 

                                                   
2 These two procedures are the only ones the Lung Institute currently offers, as it discontinued its “adipose” 

procedure when an unaffiliated Florida clinic that offered it was subjected to a government shutdown.   
 
3 The only published study Defendant even holds out in support of its procedure was performed on rodents, and 

there is no evidence the stem cell trapped in the lung of the rodent regenerated any tissue.  The doctor who 

performed the study has since expressly disclaimed any use of his study to support stem cell “therapies” such as 

those the Defendant offers. 

08/25/2016 5:57 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 9

Case 8:17-cv-03113-SDM-MAP   Document 1-3   Filed 12/29/17   Page 9 of 12 PageID 57



 10 

 59. Plaintiffs paid cash for their procedures.  Unsurprisingly, neither Medicare nor 

insurance offer to reimburse any of Defendant’s procedures, so Plaintiff and all putative class 

members paid specific cash monies capable of identification in the thousands.  

 60. Defendant asserted control over these monies by wrongful act inconsistent with 

Plaintiffs’ ownership of them.  Defendant is currently in possession of the monies of Plaintiffs. 

WHEREFORE, Plaintiffs demand that this Court enter judgment against Defendant LUNG 

INSTITUTE, LLC, in an amount equal to the actual damages of Plaintiff and Putative Class 

Members injured by reason of the violations alleged above, award Plaintiffs reasonable attorney’s 

fees and costs, and any other relief this Court deems proper. 

COUNT VI. 

COMMUNICATIONS FRAUD ACT, FLORIDA STATUTE 817.034 

61. Plaintiffs re-allege the allegations set forth in paragraphs one (1) through twenty-

seven (27) above, as if set forth herein. 

62. Defendant engaged and continues to engage in a scheme to defraud Plaintiffs. 

63. It has done so by aggressively marketing and/or to Plaintiffs advertising through the 

Internet, social media, seminars, and sales phone calls with an intent to defraud and collect monies 

from Plaintiffs. 

64. Defendant has and continues to make representations that its placebo-effect 

procedures can get a majority of Plaintiffs who are on supplemental oxygen “off oxygen”, and that 

they are effective treatment for COPD, interstitial lung disease, and other serious lung diseases. 

65. Defendant obtained monies in the thousands from the Plaintiffs through its fraudulent 

communications. 

WHEREFORE, Plaintiffs demand that this Court enter judgment against Defendant LUNG 

INSTITUTE, LLC, in an amount equal to the actual damages of Plaintiff and Putative Class 
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Members injured by reason of the violations alleged above, award Plaintiffs reasonable attorney’s 

fees and costs, and any other relief this Court deems proper. 

COUNT VII. 

MISLEADING ADVERTISING, FLORIDA STATUTES 817.06, 817.41 

 

66. Plaintiffs re-allege the allegations set forth in paragraphs one (1) through twenty-

seven (27) above, as if set forth herein. 

67. Defendant has and continues to make misleading statements to Plaintiffs. 

68. It has done so by aggressively marketing and/or advertising to Plaintiffs through the 

Internet, social media, seminars, and sales phone calls. 

69. Defendant has and continues to make such misleading statements that its placebo-

effect procedures can get a majority of Plaintiffs who are on supplemental oxygen “off oxygen”, and 

that they are effective treatment for COPD, interstitial lung disease, and other serious lung diseases. 

70. Defendant knowingly and intentionally published and disseminated advertisements 

containing untrue, deceptive, and misleading statements concerning the efficacy of its procedures. 

WHEREFORE, Plaintiffs demand that this Court enter judgment against Defendant LUNG 

INSTITUTE, LLC, in an amount equal to the actual damages of Plaintiff and Putative Class 

Members injured by reason of the violations alleged above, award Plaintiffs reasonable attorney’s 

fees and costs, and any other relief this Court deems proper. 

JURY TRIAL DEMAND 

 

Plaintiff demands a trial by jury of all issues so triable. 

 

 DATED this 25th day of August, 2016.  

 

        RESPECTFULLY SUBMITTED: 

 

         

____/s/ Ben Vinson_____________________ 

        BEN A. VINSON, JR. 

        Florida Bar No. 95227 

        ben@vinsonlawoffice.com 
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        VINSON LAW LLC 

        505 E. Jackson Street, Ste. 207 

        Tampa, FL 33602 

        Phone:  (813) 839-5708 

        Fax: (813) 831-5043 

        Attorney for Plaintiffs 
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4831-0649-4525.1 

IN THE COUNTY COURT OF THE THIRTEENTH JUDICIAL CIRCUIT 

IN AND FOR HILLSBOROUGH COUNTY, FLORIDA 

CIVIL DIVISION 

 

TAMMY RIVERO,  

 

Individually and On Behalf of All 

Others Similarly Situated, 

 

Plaintiffs, 

 

vs. 

 

LUNG INSTITUTE, LLC, 

 Defendant. 

 

 

 

 

 

 

 

 

 

 

 

 

/ 

Case No. 16-CA-007765 

Division: F 

 

ANSWER AND AMENDED AFFIRMATIVE DEFENSES  

TO SECOND AMENDED COMPLAINT 

Defendant Lung Institute, LLC (“Defendant”), through its undersigned counsel, hereby 

answers and defends against the Second Amended Complaint (“SAC”) filed by Plaintiffs. 

ANSWER 

Defendant hereby answers the SAC, by correspondingly numbered paragraphs, as 

follows: 

I. PARTIES 

1. Defendant is without knowledge or information sufficient to form a belief as to 

the truth or falsity of the allegation of this paragraph, and therefore denies the same. 

2. Admitted. 

3. Admitted. 

4. Paragraph 4 is a legal conclusion to which no response is required. 
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II. JURISDICTION AND VENUE 

5. Paragraph 5 sets forth Plaintiffs’ characterization of the amount in controversy in 

this action, to which no response is required.  To the extent that it is deemed an allegation of fact, 

it is hereby denied.  Defendant denies specifically that the SAC adequately sets forth any cause 

of action upon which relief may be granted or that Plaintiffs are entitled to any relief from or 

against Defendant. 

6. Defendant is without knowledge or information sufficient to form a belief as to 

the truth or falsity of the allegation in paragraph 6 of the SAC, and therefore denies the same. 

7. Denied. 

8. Admitted. 

III. GENERAL ALLEGATIONS 

9. Denied, except admitted only that Defendant operates a stem-cell therapy clinic in 

Tampa, Florida. 

10. Denied, except admitted only that Defendant has provided or currently provides 

stem-cell therapy treatments to patients afflicted with Chronic Obstructive Pulmonary Disease 

(“COPD”), Interstitial Lung Disease, Hypersensitivity Pneumonitis, Sarcoidosis, Osteoarthritis, 

Rheumatoid Arthritis,
1
 and Crohn’s Disease.  

11. Denied. 

12. The first sentence of paragraph 12 is denied.  The second sentence of paragraph 

12 is denied.  The third sentence of paragraph 12 is admitted to the extent that it alleges that 

Defendant has, at different times, offered different stem-cell therapy treatments to patients who 

                                                 
1
 Defendant has never offered stem-cell therapy treatments to patients afflicted with Rheumatoid 

Arthritis unless such patients were also afflicted with COPD. 
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are candidates for such treatments, but is otherwise denied.  The fourth sentence of paragraph 12 

is admitted. 

(a) The first sentence of paragraph 12(a) is denied.  The second sentence of 

paragraph 12(a) is denied. 

(b) The first sentence of paragraph 12(b) is admitted.  The second sentence of 

paragraph 12(b) is admitted.  The third sentence of paragraph of 12(b) is denied, except admitted 

only that Defendant no longer administers the adipose stem-cell therapy procedure. 

(c) The first sentence of paragraph 12(c) is denied.  The second sentence of 

paragraph 12(c) is denied.  The third sentence of paragraph 12(c) is denied. 

13. Denied. 

14. Admitted. 

15. The first sentence of paragraph 15 is denied, except admitted only that the cost of 

Defendant’s stem-cell therapy treatments range from $2,500 to $12,000.  The second sentence of 

paragraph 15 is denied, except admitted only that Defendant previously offered supplemental 

products and services to certain patients.  The third sentence of paragraph 15 is denied, except 

admitted only that Defendant historically made a case-by-case determination regarding 

supplements and recommended supplements to certain patients.  

16. The first sentence of paragraph 16 is admitted.  The second sentence of paragraph 

16 is denied. 

17. Denied, except admitted only that Defendant suggested various fundraising 

activities to certain patients.  

18. The first sentence of paragraph 18 is admitted.  The second sentence of paragraph 

18 is denied.  
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19. Denied. 

20. Denied.  

21. Denied. 

22. Denied. 

23. The first sentence of paragraph 23 is denied, except admitted only that Defendant 

received payments from a person who purportedly is Plaintiff’s brother, John Martin, payments 

in the total amount of $7,500.00.  The second sentence of paragraph 23 is denied.  

24. The SAC does not include a paragraph 24. 

25. Denied. 

26. Denied, except admitted only that, after Plaintiff’s stem-cell therapy treatment and 

in connection with Plaintiff’s discharge, Defendant recommended certain supplements to 

Plaintiff in order to increase the effectiveness of the stem-cell therapy procedure and Plaintiff’s 

overall health.  

27. Defendant is without knowledge sufficient to form an opinion as to the truth or 

falsity of the allegation in paragraph 27, and therefore denies the same. 

IV. CLASS REPRESENTATION ALLEGATIONS 

28. Paragraph 28 is a characterization of the purported action and contains 

conclusions of law, to which no response is required.  To the extent a response is required, 

paragraph 28 is denied.   

29. Paragraph 29 is a legal conclusion to which no response is required.  To the extent 

a response is required, paragraph 29 is denied.  
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30. The first sentence of paragraph 30 is a legal conclusion to which no response is 

required.  To the extent a response is required, the first sentence of paragraph 30 is denied.  The 

second sentence of paragraph 30 is denied.  The third sentence of paragraph 30 is denied. 

31. Denied. 

32. Denied.  

33. The first sentence of paragraph 33 is denied.  Defendant is without knowledge or 

information sufficient to form an opinion as to the truth or falsity of the second sentence of 

paragraph 33, and therefore denies the same. 

34. Denied. 

COUNT I: DECEPTIVE AND UNFAIR TRADE PRACTICES 

35. Defendant hereby incorporates by reference its responses to paragraphs 1 through 

27 as set forth above. 

36. Paragraph 36 is a legal conclusion to which no response is required.  

37. Paragraph 37 is a legal conclusion to which no response is required.  

38. Paragraph 38 is a legal conclusion to which no response is required.  

39. Paragraph 39 contains legal conclusions to which no response is required. 

40. Denied. 

41. Denied. 

42. Denied. 

43. Denied. 

44. Denied. 

45. Denied. 
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WHEREFORE, Defendant denies that Plaintiffs are entitled to the relief requested in its 

unnumbered ad damnum paragraph after paragraph 45, or to any relief whatsoever.  Accordingly, 

the Defendant respectfully requests that the Court (a) deny Plaintiffs’ claims in their entirety; (b) 

award Defendant costs and attorneys’ fees incurred in defending this action; and (c) grant such 

other and further relief as the Court deems proper. 

COUNT II: FRAUDULENT INDUCEMENT 

46. Defendant hereby incorporates by reference its responses to paragraphs 1 through 

27 as set forth above. 

47. Denied. 

48. Denied. 

49. Denied. 

50. Denied. 

51. Denied. 

WHEREFORE, Defendant denies that Plaintiffs are entitled to the relief requested in its 

unnumbered ad damnum paragraph after paragraph 51, or to any relief whatsoever.  Accordingly,  

Defendant respectfully requests that the Court (a) deny Plaintiffs’ claims in their entirety; (b) 

award Defendant costs and attorneys’ fees incurred in defending this action; and (c) grant such 

other and further relief as the Court deems proper. 

COUNT III: MISREPRESENTATION 

52. Defendant hereby incorporates by reference its responses to paragraphs 1 through 

27 as set forth above. 

53. Denied. 

54. Denied. 
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55. Denied. 

56. Denied. 

57. Denied. 

WHEREFORE, Defendant denies that Plaintiffs are entitled to the relief requested in its 

unnumbered ad damnum paragraph after paragraph 57, or to any relief whatsoever.  Accordingly, 

the Defendant respectfully requests that the Court (a) deny Plaintiffs’ claims in their entirety; (b) 

award Defendant costs and attorneys’ fees incurred in defending this action; and (c) grant such 

other and further relief as the Court deems proper. 

COUNT IV: CIVIL REMEDIES FOR CRIMINAL PRACTICES, 

FLORIDA STATUTE 772.104(1) 

58. Defendant hereby incorporates by references its responses to paragraphs 1 

through 27 as set forth above. 

59. Denied. 

60. Denied. 

61. Denied. 

62. Denied. 

63. Denied. 

WHEREFORE, Defendant denies that Plaintiffs are entitled to the relief requested in its 

unnumbered ad damnum paragraph after paragraph 63, or to any relief whatsoever.  Accordingly, 

Defendant respectfully requests that the Court (a) deny Plaintiffs’ claims in their entirety; (b) 

award Defendant costs and attorneys’ fees incurred in defending this action; and (c) grant such 

other and further relief as the Court deems proper. 
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COUNT V: CONVERSION 

64. Defendant hereby incorporates by reference its responses to paragraphs 1 through 

27 as set forth above. 

65. Denied. 

66. Denied. 

WHEREFORE, Defendant denies that Plaintiffs are entitled to the relief requested in its 

unnumbered ad damnum paragraph after paragraph 66, or to any relief whatsoever.  Accordingly, 

Defendant respectfully requests that the Court (a) deny Plaintiffs’ claims in their entirety; (b) 

award Defendant costs and attorneys’ fees incurred in defending this action; and (c) grant such 

other and further relief as the Court deems proper. 

COUNT VI: COMMUNICATIONS FRAUD ACT, FLORIDA STATUTE 817.034 AND 

MISLEADING ADVERTISING. FLORIDA STATUTES 817.06, 817.41 

67. Defendant hereby incorporates by references its responses to paragraphs 1 

through 27 as set forth above. 

68. Denied. 

69. Denied. 

70. Denied. 

71. Denied. 

WHEREFORE, Defendant denies that Plaintiffs are entitled to the relief requested in its 

unnumbered ad damnum paragraph after paragraph 71, or to any relief whatsoever.  Accordingly, 

Defendant respectfully requests that the Court (a) deny Plaintiffs’ claims in their entirety; (b) 

award Defendant costs and attorneys’ fees incurred in defending this action; and (c) grant such 

other and further relief as the Court deems proper. 
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AFFIRMATIVE DEFENSES 

1. To the extent Plaintiffs purportedly comprise class members whose claims 

accrued more than two years ago, those claims are barred in whole or in part by the statute of 

limitations set forth in Florida Statutes § 95.11(4)(b), which provides a two-year statute of 

limitations for “actions for medical malpractice.”  An “action for medical malpractice” is “a 

claim in tort or in contract for damages because of . . . monetary loss to any person arising out of 

any medical . . . treatment, or care by any provider of health care.”  FLA. STAT. § 95.11(4)(b).  In 

this case, Plaintiffs allege that Defendant’s stem-cell therapy treatments were not effective and 

gave rise to her claims.  Although Plaintiffs characterize their tort and contract claims as 

fraudulent inducement, misrepresentation, and conversion, each claim seeks to recover monetary 

loss arising out of allegedly ineffective medical treatments.  Plaintiffs’ purported claims 

therefore fall within the ambit of the two-year statute of limitations set forth in Florida Statutes 

§ 95.11(4)(b).  Because some alleged class members received stem-cell therapy treatment from 

Defendant more than 2 years prior to the filing of this action, those alleged class members’  

claims arising in contract or tort are barred by Florida Statutes § 95.11(4)(b) two-year statute of 

limitations. 

2. Plaintiffs’ fraud-related claims are not pled with the specificity required under 

Florida Rule of Civil Procedure 1.120(b).  Plaintiffs allege that Defendant “has made numerous 

express and implied deceptive and false representations,” (SAC ¶ 19), in support of counts for 

fraudulent inducement (Count II), misrepresentation (Count III), civil remedies for criminal 

practices (Count IV), and communications fraud (Count VI). Such claims must be plead with 

particularity.  See Fla. R. Civ. P. 1.120(b); see also Morgan v. W.R. Grace & Co.-Conn., 779 So. 

2d 503, 506 (Fla. 2d DCA 2000) (concluding that “the requirement that fraud be pleaded with 
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specificity also applies to claims for negligent misrepresentation.”).  This requires, among other 

things, that Plaintiffs identify, at a minimum: (a) the precise statements, documents, or 

misrepresentations made; (b) the time and place of the statements, documents, or 

misrepresentations; (c) the person or persons who made or prepared the statements, documents, 

or misrepresentations; (d) the content of the statements, documents, or misrepresentations; (e) the 

manner in which the statements, documents, or misrepresentations misled the plaintiff; and 

(f) what Defendant gained as a result of the statements, documents, or misrepresentations.  See, 

e.g., Batlemento v. Dove Foundation, Inc. , 593 So. 2d 234, 238 (Fla. 5th DCA 1991); and 

Gordon v. Etue, Wardlaw & Co., P.A. , 511 So. 2d 384, 386 (Fla. 1st DCA 1987) (disagreed 

with, in part, on other grounds).  Plaintiffs have failed to satisfy these requirements and thus have 

failed to adequately plead their claims under applicable Florida law. 

3. “There can be no conversion where a person consents to the possession by 

another of the assets allegedly converted.” See, e.g., In re General Plastics Corp., 184 B.R. 996, 

1004 (S.D. Fla. Bankr. 1995).  Here, Plaintiffs’ Count V alleges that Defendant converted money 

that plaintiffs voluntarily paid to Defendant.  Accordingly, Plaintiffs’ claim for conversion fails. 

4. Plaintiffs’ claim asserted in Count VI fails to state a claim to the extent it is 

predicated upon Florida Statutes §§ 817.034 and 817.06 because those statutes do not give rise 

to a private right of action.  

5. Plaintiffs’ claims are barred in whole or in part because they were waived.  

Plaintiffs purportedly comprise a class of “[a]ll persons who underwent Defendant’s venous, 

adipose and/or bone marrow ‘stem cell’ therapy, and/or supplemental therapies, in the State of 

Florida for the four years prior to the filing of the initial complaint.”  Thus, to the extent the class 
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includes former patients who entered into agreements thereby knowingly and voluntarily 

waiving their claims against Defendant, Plaintiffs’ claims are barred. 

6. Plaintiffs’ claims are barred in whole or in part by the doctrine of release.    

Plaintiffs purportedly comprise a class of “[a]ll persons who underwent Defendant’s venous, 

adipose and/or bone marrow ‘stem cell’ therapy, and/or supplemental therapies, in the State of 

Florida for the four years prior to the filing of the initial complaint.”  Thus, to the extent the class 

includes former patients who entered into agreements releasing their claims against Defendant, 

Plaintiffs’ claims are barred. 

7. Plaintiffs’ claims are barred in whole or in part by the doctrine of estoppel.  

 First, prior to undergoing any stem-cell therapy procedure, each of Defendant’s 

patients, including Plaintiffs, signed an Informed Consent that discussed the potential risks 

associated with the stem-cell therapy procedure, including the risk that such treatments may not 

be effective.  Thus, Plaintiffs should be estopped from bringing the claims presented in this case.  

Cf. FLA. STAT. § 766.103 (barring certain actions against medical professionals where the patient 

gave his or her informed consent to the procedure). 

 Moreover, many putative class members including Plaintiff Rivero did not 

participate in the entire treatment process that was recommended by Defendant in connection 

with its stem-cell therapy treatments.  To monitor a patient’s progress following a stem-cell 

therapy treatment, Defendant’s regular practice is to contact each patient after a certain period of 

time.  Defendant explains to each patient, during pre-treatment consultations, the importance of 

such post-treatment consultations.  During these follow-ups, Defendant reminds patients of 

certain important activities, such as breathing exercises, and Defendant evaluates the treatment’s 

effect on the patient.  Depending on the results of these follow-ups, Defendant sometimes 
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recommends to the patient additional treatment steps, such as a second stem-cell therapy 

treatment.  Plaintiff Rivero did not participate in any post-treatment consultation and did not 

provide Defendant with the information necessary to evaluate Plaintiff’s post-treatment 

condition.  Any Plaintiff’s refusal to participate in the full treatment program as recommended 

by Defendant should estop Plaintiff’s claims, which allege that Plaintiff “did not and has not had 

any improvement in her symptoms or condition” “[s]ubsequent to Defendant’s procedure.” (SAC 

¶ 27.)    

 Finally, Plaintiffs purportedly comprise a class of “[a]ll persons who underwent 

Defendant’s venous, adipose and/or bone marrow ‘stem cell’ therapy, and/or supplemental 

therapies, in the State of Florida for the four years prior to the filing of the initial complaint.”  

The doctrine of estoppel precludes Plaintiffs from pursuing claims on behalf of such former 

patients to the extent the alleged class includes former patients who entered into agreements 

releasing their claims against Defendant.  

8. Plaintiffs’ claims are barred in whole or in part by the doctrine of accord and 

satisfaction.  Plaintiffs purportedly comprise a class of “[a]ll persons who underwent 

Defendant’s venous, adipose and/or bone marrow ‘stem cell’ therapy, and/or supplemental 

therapies, in the State of Florida for the four years prior to the filing of the initial complaint.”  

The doctrine of accord and satisfaction bars Plaintiffs from pursuing claims to the extent those 

former patients entered into agreements releasing their claims against Defendant. 

9. Plaintiffs’ claims are barred in whole or in part by the doctrine of comparative 

negligence.  First, Plaintiff Rivero refused to participate in the entire treatment process that was 

recommended by Defendant in connection with its stem-cell therapy treatments.  To monitor a 

patient’s progress following a stem-cell therapy treatment, Defendant’s regular practice is to 
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contact each patient after a certain period of time.  Defendant explains to each patient, during 

pre-treatment consultations, the importance of such post-treatment consultations.  During these 

follow-ups, Defendant reminds patients of certain important activities, such as breathing 

exercises, and Defendant evaluates the treatment’s effect on the patient.  Depending on the 

results of these follow-ups, Defendant sometimes recommends to the patient additional treatment 

steps, such as a second stem-cell therapy treatment.  Plaintiff Rivero did not participate in any 

post-treatment consultation and did not provide Defendant with the information necessary to 

evaluate Plaintiff Rivero’s post-treatment condition.  To the extent that Plaintiffs refused to 

participate in the full treatment program as recommended by Defendant, those Plaintiffs bear 

responsibility, in whole or in part, for damages sought by their claims which allege that Plaintiffs 

“did not and ha[ve] not had any improvement in [their] symptoms or condition” “[s]ubsequent to 

Defendant’s procedure.”  (SAC ¶ 27.)  

 Second, prior to undergoing any stem-cell therapy procedure, each of Defendant’s 

patients, including Plaintiffs, signed an Informed Consent that discussed the potential risks 

associated with the stem-cell therapy procedure, including the risk that such treatments may not 

be effective.  Thus, Plaintiffs assumed the risk that any stem-cell therapy treatment provided by 

Defendant may not be effective. 
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Dated this 14th day of December, 2016. 

/s/ Nicholas E. Williams    

Christopher L. Griffin (FBN 273147)  

Primary Email: cgriffin@foley.com 

Secondary Email: lmiranda@foley.com 

Nicholas E. Williams (FBN 106801) 

Primary Email: nwilliams@foley.com 

Secondary Email: crowell@foley.com  

Foley & Lardner LLP 

100 North Tampa Street, Suite 2700 

Tampa, FL  33602-5810 

Telephone:  813.229.2300 

Attorneys for Defendant,  

Lung Institute, LLC 

 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served to the 

following by electronic mail on December 14, 2016: 

BEN A. VINSON, JR.  

Vinson Law LLC 

505 E. Jackson Street, Suite 207 

Tampa, FL  33602 

Telephone:  813.839.5708 

Fax: 813.831.5043 

ben@vinsonlawoffice.com 

Attorney for Plaintiff 

 

/s/ Nicholas E. Williams    

Attorney 

12/14/2016 4:34 PM Electronically Filed: Hillsborough County/13th Judicial Circuit Page 14

Case 8:17-cv-03113-SDM-MAP   Document 1-5   Filed 12/29/17   Page 14 of 14 PageID 84



ClassAction.org
This complaint is part of ClassAction.org's searchable class action lawsuit database and can be found in this 
post: Two Patients Sue Lung Institute Over ‘Sham’ Stem Cell Treatments

https://www.classaction.org/news/two-patients-sue-lung-institute-over-sham-stem-cell-treatments

