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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA 2617HAR 27 PH 2: 37

FORT MYERS DIVISION CLEMUS C'STF., :T COURT
hIL Ma'i OF FLORIDA

cAfsg N67?S FLORIDA

MAYKOL POZO and
MICHAEL BUTLER, individually,
and on behalf of all others similarly situated,

Plaintiffs,

vs.

DIRECT HEATING & COOLING, INC., a

Florida Profit Corporation; and
MITZIE FOX-LERNER, individually.

Defendants,

COMPLAINT

Plaintiffs, MAYKOL POZO and MICHAEL BUTLER, by and through their undersigned

counsel, file this Complaint against the Defendants, DIRECT HEATING AND COOLING, INC.,

and M1TZIE FOX-LERNER, individually, collectively "Defendants", and hereby sets forth this

collective action for violation of the Fair Labor Standards Act under 29 U.S.C. 216(b) and states

as follows:

Intrnalertinn

This is an action brought pursuant to the Fair Labor Standards Act, as amended, (29

U.S.C. §201 et seq., hereinafter called the "ELSA") to recover unpaid overtime compensation,

liquidated damages, and reasonable attorney's fees and costs.

Jurisdiction and Venue
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2. This Court has jurisdiction over this claim pursuant to 28 U.S.C. 1331 and 29

U.S.C. §216(b).

3. Venue is proper in this Court pursuant to 28 U.S.C. 1391(b), as the events or

omissions giving rise to the claims alleged herein occurred in Lee County, Florida.

Parties

4. Plaintiff, MAYKOL POZO, was and is a citizen of the State ofFlorida, domiciled

in Lee County, Florida and was employed by the Defendants. Specifically, Plaintiff performed

heating and cooling maintenance work as a technician for the Defendants.

5. Plaintiff, MICHAEL BUTLER, was and is a citizen of the State of Florida,

domiciled in Lee County, Florida and was employed by the Defendants. Specifically, Plaintiff

performed heating and cooling maintenance work as a technician for the Defendants.

6. At all times material hereto Defendant DIRECT HEATING & COOLING, INC.

was and is a Florida Profit Corporation, and is engaged in business in Lee County, Florida.

7. At all times material hereto Defendant MITZIE FOX-LERNER is a resident ofLee

County, Florida.

8. At all times material, MITZIE FOX-LERNER was an individual who owned and/or

operated and/or managed DIRECT HEATING & COOLING, INC. and who regularly exercised

the authority to (1) hire and fire employees (2) determine work schedules for employees, and (3)

control the finances and operations ofDIRECT HEATING & COOLING, INC.

9. By virtue ofMITZIE FOX-LERNER having held and exercised the authority to (1)

hire and fire employees (2) determine work schedules for employees, and (3) control the finances

and operations of DIRECT HEATING & COOLING, INC., MITZIE FOX-LERNER is an

employer as defined by 29 U.S.C. §201 et seq.
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10. Plaintiff MAYKOL POZO was engaged in commerce within the meaning of §6

and §7 of the FLSA.

11. Plaintiff MICHAEL POZO was engaged in commerce within the meaning of §6

and §7 of the FLSA.

12. MAYKOL POZO was an employee of the Defendants within the meaning of the

FLSA.

13. MICHAEL BUTLER was an employee of the Defendants within the meaning of

the FLSA.

14. Defendants were Plaintiffs' employers within the meaning of the FLSA at all times

material to this action.

15. At all times material hereto, Defendant, DIRECT HEATING & COOLING, INC.,

was and continues to be Florida a corporation engaged in business in Florida with the annual gross

revenue of the Defendant business enterprises is in excess of five hundred thousand dollars

500,000.00) per annum during the three years preceding the filing of this Complaint.

16. At all times material, Defendants were authorized to do business in the State of

Florida.

17. At all times material hereto, Defendant had two or more employees handling,

selling, or otherwise working on goods or materials that had been moved in or procured for

commerce such as: vehicles, power tools, and other heating and cooling service equipment

manufactured out of state or overseas.

18. At all times material and relevant to this action, the work performed by the Plaintiffs

was directly essential to the business performed by the Defendants.

General Allegations
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19. This action is to include each and every employee who worked for the Defendant

at any time in the past three years.

20. From approximately April 2015 to January 2017 Defendants hired Plaintiff

MAYKOL POZO as an employee to perform work on customer's heating and cooling units.

21. From approximately March 2014 to September 2015 and June 2016 to January

2017, Defendants hired Plaintiff MICHAEL BUTLER as an employee to perform work on

customer's heating and cooling units.

22. Plaintiffs' job duties included, but were not limited to, attending appointments at

customer's homes to service, install, repair units at scheduled appointments that were set forth by

the Defendants.

23. Throughout Plaintiffs' employment, they were required to do "offthe clock" work,

which consisted of returning the person who was helping them (hereinafter "helper") to the

location of their vehicle without compensation.

24. In all, or nearly all, of his weeks of employment with the Defendants, MAYKOL

POZO worked in excess of forty (40) hours in a work week.

25. In all, or nearly all, of his weeks of employment with the Defendants, MICHAEL

BUTLER worked in excess of forty (40) hours in a work week.

26. From the beginning of MAYKOL POZO'S employment to present, Defendants

failed to compensate MAYKOL POZO at a rate of one and one-half times Plaintiff's regular rate

for all hours worked in excess of forty (40) hours per work week.

27. From the beginning ofMICHAEL BUTLER'S employment to present, Defendants

failed to compensate MICHAEL BUTLER at a rate of one and one-half times Plaintiff's regular

rate for all hours worked in excess of forty (40) hours per work week.
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28. Specifically, the practice in place was that the Defendants insisted on having

Plaintiffs work off the clock with no additional amounts as to an overtime premium, which led to

a failure to pay overtime.

29. Plaintiffs, and all others who are similarly situated, should be compensated at the

rate of one and one-half times the rate of regular pay for all hours worked in excess of forty (40)

hours per work week, as required by the FLSA.

30. The majority ofPlaintiffs' pay and time records are in the Defendants' possession.

31. The additional persons who may become plaintiffs in this action also worked for

the Defendants as flat, daily rated employees, who worked under the same conditions, and pursuant

to the policies, practices, and procedures applicable to Plaintiffs, were denied proper overtime

compensation for overtime hours due to these policies, practices, and procedures.

32. Plaintiffs are personally aware ofother similarly situated employees who have been

subjected to the above described policy.

33. Defendants have violated 29 U.S.C. 207 from at least June 2013 to present in that:

a. Plaintiffs, and those similarly situated, worked in excess of forty (40) hours in

one work week for the period in which they were employed with the

Defendants;

b. No payments or provisions for payment have been made by the Defendants to

properly compensate MAYKOL POZO and MICHAEL BUTLER, and those

similarly situated at the statutory rate of one and one-half times the regillar rate

for all hours worked in excess of forty (40) per work week as provided by the

FLSA due to the above described policies and practices, and
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c. Defendants have failed to maintain proper time records as mandated by the

FLSA.

34. Upon information and belief, Defendants' failure and/or refusal to properly compensate

the Plaintiffs and those similarly situated, as the rates required by the FLSA was willful.

35. Defendants failed and/or refused to properly disclose or apprise Plaintiffs of their rights

under the FLSA.

36. Plaintiffs have retained the firm of VILES & BECKMAN, LLC to represent Plaintiffs

in the litigation and have agreed to pay the firm a reasonable fee for its services.

COUNT 1: RECOVERY OF OVERTIME COMPENSATION

37. Plaintiff re-alleges paragraphs 1-36 above as though fully set forth herein.

38. From the beginning of their employment, Plaintiffs worked in excess of forty (40)

hours in one or more work weeks for which the Plaintiffs were not compensated at the statutory

rate of one and one-half times Plaintiff s regular rate ofpay.

39. Plaintiffs were, and are, entitled to be paid at the statutory rate ofone and one-half

times Plaintiffs' regular rate ofpay for those hours worked in excess of forty (40) hours in a work

week.

40. Defendants' actions were willful and/or showed reckless disregard for the

provisions of the FLSA, as evidenced by their failure to compensate the Plaintiffs, and those

similarly situated, at the statutory rate of one and one-half times their regular rate ofpay for the

hours worked in excess offorty (40) hours per work week when they knew, or should have known,

same was and is due.

41. Defendants failed to properly disclose or apprise Plaintiffs of Plaintiffs' rights

under the FLSA.
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42. Due to the intentional, willful, and unlawful acts of the Defendants, Plaintiffs and

those similarly situated, suffered and continue to suffer damages and lost compensation for time

worked over forty (40) hours per week, plus liquidated damages.

43. Based upon information and belief, the employees and former employees of

Defendants similarly situated to the Plaintiff were not paid proper overtime for hours worked in

excess of forty (40) hours in one or more work weeks because Defendants have failed to properly

pay Plaintiffs proper overtime wages at time and one-halfof the lawful regular rate ofpay for such

hours, pursuant to a policy, plan, or decision equally applicable to similarly situated employees.

44. Plaintiffs are entitled to an award of reasonable attorney's fees and costs pursuant

to 27 U.S.C. 216(b).

WHEREFORE, Plaintiffs, MAYKOL POZO and MICHAEL BUTLER on behalf of

himself and all others similarly situated, pray for relief as follows:

a. Designation ofthis action as a collective action on behalfof the proposed members

of the FLSA representative action and prompt issuance ofnotice pursuant to 29 U.S.C. §216(b) to

all similarly situated members of the FLSA opt-in class, apprising them of the pendency of this

action and permitting them to assert timely FLSA claims in this action by filing individual

Consents To Sue pursuant to U.S.C. §216(b);

b. Designation of Plaintiffs, as Representative Plaintiffs of the putative members of

the FLSA representative action;

c. A declaratory judgment that the practices complained ofherein are unlawful under

the FLSA, 29 U.S.C. §201, et seq.;
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d. An injunction against Defendants and their officers, agents, successors, employees,

representatives, and any and all persons acting in concert with Defendant, as provided by law, from

engaging in each of the unlawful practices, policies, and patterns set forth herein;

c. An award of damages for overtime compensation due for the Plaintiffs and the

putative members of the class, including liquidated damages, to be paid by Defendants;

f. Costs and expenses of this action incurred herein, including reasonable attorneys'

fees and expert fees;

g. Pre-Judgrnent and Post-Judgment interest, as provided by law; and

h. Any and all such other and further legal and equitable relief as this Court deems

necessary, just and proper.

DEMAND FOR JURY TRIAL

Plaintiffs do hereby demand a Jury Trial and all issues and claims so triable.

Respectfully submitted this 27`1' day of March, 2017.

VILES & BECKMAN, LLC

Attorneys for the Plaintiffs
6350 Presidential Court, Suite A
Fort Myers, Florida 33919

Telephone: 239-334-3933
Facsimile: 239-334-7105
Email: Maria@vilesandbeekman.com
Secoadarr.-A-Qsboyme0Wilesandbeeki

.1•Simo Esquire
ar Number: 103870



CoNrrancr TORTS FORFErriiREMENAI:ry BANKRUPTCY OTHER STATUTES

FOR U. th I I 1
Lb

Case 2:17-cv-00170-UA-MRM Document 1-1 Filed 03/27/17 Page 1 of 1 PagelD 9

10 44 (Rev_ 1 Li 5) CIVIL COVER SHEET
The IS 44 civil cover sheet and the information contained hernein neither replace or supplement the filing and service or pleadings or other papers as required by law, except as
provided by local rules of court This formCoapproved hy the Judicial nference of the United Stales in September 1974, is required for the use nf the Clerk of Court tbr the
purpose of initialing the civil docket sheet. rSEE pisTRucnavs ON YF.VT PAGE OF THIS FOR.10

:.-'1C-7, .1"...

7.)I. (a) PLAINTIFFS DEFENDANTS
MAYKOL POZO and MICHAEL BUTLER, individually, and on behalf of DIRECT HEATING & COOLING, INC., aflorigla P4t Corporatigall others similarly situated and MITZIE FOX-LERNER, individually --r 7j;v1

I• iti
(h) County of Residence of First Listed Plainhifr Lee Counly of Residence of First Listed Defendant Ell '...":.Z.r", ..."1

(EXCEPT IN U.S. PLAINTIFF CA)1ES) ON LS. PLA INTIFF CA SESAILbrin
NOTE: IN LAND CONDEMNATION CASES, tisillipAtrovrt*F in

-HIE •RACT OF LAND INVOLVH). 1 A 0
7J '1(-3 r•-•3
.....r- c.,.(c) Attorneys (Firm Name, Ailiirc, and n,lcpianw .Vanibet) Attorneys K^011.11)

Maria R. Alaimo, Esq., Viles & Beckman, LLC ca.—% ---1

6350 Presidential Court, Suite A, Fort Myers, FL 33919 (239)-334-3933

I I. BASIS OF JURISDICTION (Mice an "X- in Om' NI, Os Iyi III. CITIZENSHIP OF PRINCIPAL PARTIES (mg,. -.A—in (.In, Bat fin- Plaintiff'
11-or Diveisity Case, (.1nIV) and One Bailor Defendant)0 I U.S. Govemment X3 Federal Question HT DU Fri' DEF

Plaintiff a '.S. Orm.ernMeifr .Voi er Pariv) Citieen ef This State 7 1 7 I Incorporated or Principal Place 7 4 I -I
of Business In This State

1 2 U.S. Government 71 4 Diversity Citizen or Another State 7 2 7 2 Incorporated and Principal Place 7 5 7 5Defendant (Indicate Citizenship,,f.Patric., m m MbIteofBusiness In Another State

Citizen or Subject ofa El 3 El 3 Foreign Nation 3 6 13 6

IV. NATURE OF SUIT (Place an Un One Ha, (3nly)

7 110 Insurance PERSON•. INJURY PERSONAL COUR y I 635 Drug Related Seizure .1 422 Appeal 28 LlSt l 58 .7 375 False Claims Act
71 120 Marine 7 310 Airplane 7 365 Personal !Man of Propeity 21 ESC 881 7 423 Withdrawal 7 376 Qui rant 131 INC
1 130 Miller Act 7 315 Airplane Product Product Liability 71 690 (1ther 211 CSC 157 3729ial)
7 140 Negotiable Instrument habibty 7 367 Health Card El 400 Stale Reapportionment
7 150 Recovery of Overpayment I 320 Assault. Libel & Pharmaceutical PROPERTY RIGHTS 7 416 Antitrust

& Enforcement n fiudgment Slander Personal -Injury 1 1)20 Copyrights 7 430 Banks and Bankina
ID 151 Medicare Act 7 330 Federal Employers' Product Liability D 830 Patent 0 450 Commerce
7 152 Recovery of Defaulted Liability 7 368 Asbestos Perional 1 540 Trademark 71 460 Deportation

Strident Loans 7 340 Marine Injury Product 7 470 Racketeer Influenced and
(Excludes Votenms) 7 345 Marine Product Liability LABOR SOCIAL SECURITY Corrupt Organizations7 153 Recovery of Overpayment Liability PERSONAL PROPERTY g710 Fair Labor Standards 7 S61 IIIA1139511) 11 480 Consumer Credit
of Veteran's Benefits 7 350 Motor Vehicle 7 370 Other Fraud Act 7 062 Black Lung (923) 71 490 Cahlel.Sat TV

7 160 Stockholders' Suits 1 355 Motor Vehicle 7 371 Truth in Lending 1 720 LaborMtmagement 1 10, 3 DIW(' D16V9 s40:11g)0 .1 850 Securities:Commodities/
17 190 Other Contract Product Liability :7 380 Other Personal Relations 7 864 SSID Title XVI Exchange7 195 Contract Product Liability 7 360 Other Personal Property Damage 7 740 Railway Labor Act 7 8.65 RSI (40.5i.g)) 71 890 Other Statutoty Actions
7 196 Franchise Injury 3 31)5 Property Damage 7 751 Family and Medical 7 891 Agricultural Acts

_7 362 PerNo.nzl Injury Product Liabdity Leaye Act 0 893 Environmental Matters
Mellit.:41 Malpractice 0 790 Other Labor Litigation 0 895 Freedom of Information

REAL PROPERTY CIVIL RIGHTS PRISONER PETITIONS, 11 791 Employee Retirement FEDERAL TAX SUITS Act
1 210 1.and Condemnation 7 440 Other (ivil RiLtht, I labeLn Corpus: Income Security Act 7 870 Taves I U.S. PlaMtiff 7 096 Arbitration
1 220 Foreclosure 1 441 Voting ii 463 Alien Detainee or Defendant) .7 899 Administrative Procedure
7 230 Rent Lease & Ejectment 1 442 Employment 7 510 Motions to Vacate 7 871 IRS—Third Party Act/Review or Appeal or
73 240 'forts to Land 7 443 Housing/ Sentence 26 1101 7609 Agency Decision
7 245 Tort Product Liabiiity Accommodations 7 530 General 7 950 Constitutionality of
7 290 All Other Real Property 7 445 Amer_ wiDisibilities 7 535 Death Penalty IMMIGRATION State Statutes

Employment Other: LI 462 Naturalization Application
-1 44is Amer. w/Disabilities 7 540 Mandamus & Other 7 465 Other Inunigratim^

Other a 551) Civil Rights Actions
1 448 Education 7 555 Prison Condition

11 559 Civil Detainee
Conditions of
Confinement

V. ORIGIN (Place an -x" ill OW Bar

X1 Original 1 2 Removed front ;1 3 Remanded from 7 4 Reinstated or 1 5 Transfbrrcd from 1 6 Multidistrict
Proceeding State Court Appellate Court Reopened Another District Litigation

rsperVi.i

plc. the li5S. Civil Statute under which you arc Eil inv. nig cikjprisilictiornriAtillnIUS UWE'S% direr.skr):
air La or Standards Act, as amended 29" U.S.C..201., et seq.VI. CAUSE OF ACTION Brief description of cause:

Unpaid overtime wages
VII. REQUESTED IN ChECK IE T1IIS IS A CLASS ACTION DEMAND s CHECK YES only if demanded in complaint:

COMPLAINT: UNDER RULE 23, E.R.Cv.P, JURY DEMAND: XYes M No

VIII. RELATED CASE(S)
IF ANY (See rns(ruction.$)..

DATE SIGN: URI: OF AITO NEY REC:ORD

DOCKET NUMBERJUDGE

RECEurr a AMOUNT APPLYING IFP JINX& MAU JUDGE

ir---01A401QH



ClassAction.org
This complaint is part of ClassAction.org's searchable class action lawsuit database and can be found in this 
post: Direct Heating & Cooling Sued for Unpaid Overtime Wages

https://www.classaction.org/news/direct-heating-cooling-sued-for-unpaid-overtime-wages

