Case 8:17-cv-01608-VMC-AAS Document1 Filed 07/03/17 Page 1 of 10 PagelD 1

FILED

UNITED STATES DISTRICT COURT 07 UL-3 PH 3:29
FOR THE MIDDLE DISTRICT OF FLORIDA _CLERK, US DiS [RICT COURT

I MIDOLE DISTRICT OF )
TAMPA DIVISION TAMPA. FLORIDA TIOA .
LUIS MASSARL, on behalf of himself,
and those similarly situated, Case No.:
Plaintiff, €<\ >Nk O?T:;} DA%

V.

GOLD RING CATERING, INC., a Florida
corporation, JOSE A. BACALLAO, and
SANDRA BACALLADO, individuals,

Defendants.
/

COMPLAINT AND DEMAND FOR JURY TRIAL

Plaintiff, LUIS MASSARI (“Plaintiff), by and through his undersigned counsel
and on behalf of himself and those similarly situated, hereby brings this action against
Defendants, GOLD RING CATERING, INC. (“Gold Ring”), JOSE A. BACALLAO
(*Jose™), and SANDRA BACALLAO (“Sandra™) (collectively referred to as
“Defendants™), and in support of his claims states as follows:

JURISDICTION AND VENUE

1. This is an action for damages in excess of $15,000, exclusive of interest,
fees, and costs, for violations of the Fair Labor Standards Act (“FLSA™), 29 U.S.C. § 201
et seq. Plaintiff files this Complaint as a collective action under 29 U.S.C. § 216(b).

2. This Court has original jurisdiction over these claims, as they arise under

the Constitution, laws, or treaties of the United States.
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3. Venue is proper in this Court because one or more Defendants reside in this
district and all Defendants are Florida residents and/or because a substantial part of the
events or omissions giving rise to the claims occurred in this district.

PARTIES

4, Plaintiff is a resident of Hillsborough County, Florida.

5. Gold Ring is a corporation conducting business in Hillsborough County,
Florida, with a principal address of 2510 N. Tampa St., Tampa, Florida 33602.

6. Jose is a resident of Hillsborough County, Florida, and is the Vice President
of Gold Ring.

7. Sandra is a resident of Hillsborough County, Florida, and is the President
and Registered Agent of Gold Ring.

8. At all times material to this action, Jose was an individual who owned
and/or operated Gold Ring and who exercised the authority to: (a) supervise and control
employee work schedules, job duties, and/or conditions of employment; (b) control
significant aspects of Gold Ring’s day-to-day operations, including compensation of
employees; (c) maintain employment records; and/or (d) hire and/or terminate employees.

9. At all times material to this action, Sandra was an individual who owned
and/or operated Gold Ring and who exercised the authority to: (a) supervise and control
employee work schedules, job duties, and/or conditions of employment; (b) control
significant aspects of Gold Ring’s day-to-day operations, including compensation of

employees; (c) maintain employment records; and/or (d) hire and/or terminate employees.
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10.  The similarly situated individuals on whose behalf this Complaint is filed
are those who have been employees of Defendants at any time during the past three (3)
years and who had similar job duties and pay provisions to those of Plaintiff and who were

subject to similar violations of the FLSA.

GENERAL ALLEGATIONS

11.  Plaintiff has satisfied all conditions precedent to bring this action, or such
conditions have been waived.

12.  Plaintiff has hired undersigned counsel and agreed to pay them a fee

13.  Plaintiff requests a jury trial for all issues so triable.

14. At all times material hereto, Plaintiff was an “employee™ of Defendants
within the meaning of the FLSA.

15. At all times material hereto, Gold Ring was an “employer” within the
meaning of the FLSA.

16.  Atall times material hereto, Jose was an “employer” within the meaning of
the FLSA.

17.  Atall times material hereto, Sandra was an “employer” within the meaning
of the FLSA.

18. At all times material hereto, Defendants were an enterprise engaged in
commerce or in the production of goods for commerce within the meaning of the FLSA.

19. At all times material hereto, Plaintiff was engaged in commerce or in the

production of goods for commerce within the meaning of the FLSA.
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20.  Atall times material hereto, Plaintiff was not exempt from the requirements
of the FLSA.

21. At all times material hereto, the similarly situated employces were
“employees” of Defendants within the meaning of the FLSA.

22. At all times material hereto, the similarly situated employees were engaged
in commerce or in the production of goods for commerce within the meaning of the FLSA.

23. At all times material hereto, the similarly situated employees were not
exempt from the requirements of FLSA.

FACTS

21.  Gold Ring is a restaurant offering dine-in, take-out, and catering services
and goods.

22.  Plaintiff worked for Defendants from July 2014 through March 23, 2017.

23. At all times during Plaintiff’s employment with Defendants, Plaintiff was
compensated on an hourly basis, rather than a salary basis.

24,  During his employment with Defendants, Plaintiff’s regular job duties
included working as a cashier and/or assisting the cashier, taking customer orders at the
front counter, cooking the food and/or assisting the cooks, obtaining produce and/or
ingredients for Gold Ring, and making catering deliveries.

25.  During the statutory period, Defendants directed or permitted Plaintiff to
regularly work in excess of forty (40) hours within a work week, but failed to pay him at

least the applicable overtime rate for all such overtime hours worked.
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26.  During the statutory period, Defendants directed or permitted Plaintiff to
work hours, but failed to pay him at least the applicable minimum wage for all such hours
worked.

27.  During the stattory period, Defendants directed or permitted the similarly
situated employees to regularly work in excess of forty (40) hours within a work week, but
failed to pay such employees at least the applicable overtime rate for all such overtime
hours worked.

28.  During the statutory period, Defendants directed or permitted the similarly
situated employees to work hours, but failed to pay such employees at least the applicable
minimum wage for all such hours worked.

29. By failing to accurately record all of the hours worked by Plaintiff and the
similarly situated employees, Defendants have failed to make, keep, and preserve records
with respect to each of their employees in a manner sufficient to determine such
employees’ wages, hours, and other conditions of employment, in violation of the FLSA.

30. Defendants’ unlawful actions, as alleged herein, were willful and showed
reckless disregard for the provisions of the FLSA.

COLLECTIVE ACTION ALLEGATIONS

31.  Plaintiff brings this action as an “opt-in” collective action on behalf of
similarly situated employees of Defendants pursuant to 29 U.S.C. § 216(b).

32.  The similarly situated employees are any and all individuals Defendants
employed at any time during the past three (3) years, who had similar job duties and pay

provisions to those of Plaintiff and who were subject to similar violations of the FLSA.
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33.  The total number and identities of the similarly situated employees may be
determined from Defendants’ records and through other forms of discovery; and the
similarly situated employees may easily and quickly be notified of the pendency of this
action.

34.  Plaintiff is similar to the similarly situated employees because some or all
of the job duties he regularly performed during his employment with Defendants are
similar to those regularly performed by the similarly situated employees during the past
three (3) years.

35.  Plaintiff is similar to the similarly situated employees because, during the
past three (3) years, Defendants unlawfully denied Plaintiff and the similarly situated
employees full payment of their minimum wage and/or overtime wages mandated by the

FLSA.

36.  Plaintiff’s experience with Defendants’ payroll and compensation practices
is typical of the experiences of the similarly situated employees.

37.  Defendants’ failure to pay Plaintiff at least the applicable minimum wage
for all hours worked is common to the similarly situated employees.

38. Defendants’ failure to pay Plaintiff all overtime wages due at a rate that
was at least equal to the applicable overtime rate is common to the similarly situated

employees.

COUNT I - FLSA OVERTIME VIOLATIONS
(All Plaintiffs against Defendants)

39. Plaintiff re-alleges the allegations of Paragraphs 1 through 38, as fully set

forth herein.
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40.  Plaintiff brings this action on behalf of himself and all other similarly
situated employees in accordance with 29 U.S.C. § 216(b). Plaintiff anticipates that as this
case proceeds, other individuals will sign consent forms and join this collective action as
plaintiffs.

41.  During the statutory period, Defendants directed or permitted Plaintiff and
the similarly situated employees to regularly work in excess of forty (40) hours within a
work week, but failed to pay such employees at least the applicable overtime rate for all
such overtime hours worked.

42,  The practice described in the foregoing paragraph violated the provisions
of the FLSA.

43.  Defendants’ unlawful conduct, as alleged and described above, constitutes
a willful violation of the FLSA within the meaning of 29 U.S.C. § 255(a).

44.  As aresult of the foregoing, Plaintiff and the similarly situated employees
have suffered damages.

WHEREFORE, Plaintiff and all similarly situated employees who join this
collective action pray this Court award the following relief:

a. Designation of this action as a collective action on behalf of Plaintiff and
the prospective similarly situated employees that he seeks to represent, in accordance with
the FLSA;

b. Prompt issuance of notice pursuant to 29 U.S.C. § 216(b) to all similarly
situated members, apprising them of the pendency of this action and permitting them to

assert timely FLSA claims in this action by filing individual consent to sue forms pursuant

to 29 U.S.C. § 216(b);
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c. Equitable tolling of the statute of limitations from the date of the filing of
this complaint until the expiration of the deadline for filing consent to sue forms under 29
U.S.C. § 216(b);

d. Judgement against Defendants for an amount equal to the unpaid overtime
wages, at the applicable overtime rate, of Plaintiff and all opt-in similarly situated
employees;

e. Judgement against Defendants for liquidated damages in an amount equal
to the unpaid overtime wages, at the applicable overtime rate, of Plaintiff and all opt-in
similarly situated employees;

£ Declaratory judgment stating that the practices complained of herein are

unlawful under the FLSA;

g To the extent liquidated damages are not awarded, an award of prejudgment
interest;

h. All reasonable costs and attorneys’ fees incurred prosecuting these claims;
and

i. Any additional relief as the Court deems just and proper.

COUNT II- FLSA MINIMUM WAGE VIOLATION
(Al Plaintiffs against Defendants)

45.  Plaintiff re-alleges the allegations of Paragraphs 1 through 38, as fully set

forth herein.

46.  Plaintiff brings this action on behalf of himself and all other similarly
situated employees in accordance with 29 U.S.C. § 216(b). Plaintiff anticipates that as this
case proceeds, other individuals will sign consent forms and join this collective action as

plaintiffs.
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47.  During the statutory period, Defendants directed or permitted Plaintiff and
the similarly situated employees to hours but failed to pay such employees at least the
applicable minimum wage for all such hours worked.

48.  The practice described in the foregoing paragraph violated the provisions
of the FLSA.

49.  Defendants’ unlawful conduct, as alleged and described above, constitutes
a willful violation of the FLSA within the meaning of 29 U.S.C. § 255(a).

50.  As aresult of the foregoing, Plaintiff and the similarly situated employees
have suffered damages.

WHEREFORE, Plaintiff and all similarly situated employees who join this
collective action pray this Court award the following relief:

a. Designation of this action as a collective action on behalf of Plaintiff and
the prospective similarly situated employees that he seeks to represent, in accordance with
the FLSA;

b. Prompt issuance of notice pursuant to 29 U.S.C. § 216(b) to all similarly
situated members, apprising them of the pendency of this action and permitting them to
assert timely FLSA claims in this action by filing individual consent to sue forms pursuant
to 29 U.S.C. § 216(b);

C. Equitable tolling of the statute of limitations from the date of the filing of
this complaint until the expiration of the deadline for filing consent to sue forms under 29
U.S.C. § 216(b);

d. Judgement against Defendants for an amount equal to the unpaid wages of

Plaintiff and all opt-in similarly situated employees;
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e. Judgement against Defendants for liquidated damages in an amount equal

to the unpaid wages of Plaintiff and all opt-in similarly situated employees;

f. Declaratory judgment stating that the practices complained of herein are
unlawful under the FLSA;

g To the extent liquidated damages are not awarded, an award of prejudgment
interest;

h. All reasonable costs and attorneys’ fees incurred prosecuting these claims;
and

i. Any additional relief as the Court deems just and proper.

Respectfully submitted,

=

=

Trenton H. Cotney

Florida Bar No. 176214
Benjamin S. Briggs

Florida Bar No. 113814
TRENT COTNEY, P.A.
8621 E. Dr. Martin Luther King, Jr. Blvd.
Tampa, Florida 33610
Telephone: 813-579-3278
Fax: 813-902-7612
tcotney@trentcotney.com
bbriggs@trentcotney.com
courtfilings@trentcotney.com
Attorneys for Plaintiffs
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