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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
Case No.: 22-CV-22538-ALTMAN/Reid

Dominik Karnas, et al., on behalf of themselves
and all others similarly situated,

Plaintiffs,
V.

Mark Cuban, et al.,

Defendants.

PLAINTIFFS’ RENEWED MOTION FOR PRELIMINARY APPROVAL OF FIRST
TRANCHE OF SETTLEMENTS, PROVISIONAL CERTIFICATION OF PROPOSED
SETTLEMENT CLASS, AND APPROVAL OF THE PROPOSED SCHEDULE
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The Voyager collapse, and resulting bankruptcy, resulted in over $3 billion dollars in losses
for Class Members who purchased unregistered securities in the form of VGX tokens and the
Voyager interest bearing accounts (“EPAs”). For two years, Plaintiffs have worked tirelessly to
efficiently litigate these claims to benefit all Voyager victims. Today, those efforts begin to bear
fruit. Plaintiffs are proud to announce to the Court the first tranche of proposed Class Settlements,
made with three Voyager Promoters.! These proposed Settlements result from the tremendous
efforts the Honorable Michael Hanzman (Ret.), who has conducted numerous mediations in this
matter to date. A copy of the Settlement Agreement is attached hereto as Exhibit A.

As a result of Plaintiffs’ and Undersigned Counsel’s efforts, aided in large part by Judge
Hanzman, all Settling Defendants have to provide collectively $2,425,000 in monetary relief, in
exchange for reaching these early settlements, which will be held in the Settlement Fund pending
further order on distribution to the Voyager Class Members.

Plaintiffs have also retained the services of acclaimed legal notice experts IND Legal
Administration LLC (“JND”), to craft a Notice Plan in order to provide the best notice practicable
to the Class, which is in line with the court-approved program they created for another recent
cryptocurrency matter, /n re Ripple Labs Inc. Litig., No. 18-cv-06753-PJH, ECF No. 359 (N.D.
Cal. Jan. 26, 2024). This robust Notice Plan, as explained in the Declaration of Gina Intrepido-
Bowden, attached as Exhibit B, will provide the best notice practicable, consistent with the
methods and tools employed in other court-approved notice programs and to allow Class Members
the opportunity to review a plain language notice with the ability to easily take the next step and
learn more about the litigation. /d., § 12.

Proposed Class Representatives therefore request the Court: (1) grant preliminary approval
of the Settlements; (2) grant certification of the Proposed Settlement Class; (3) appoint Class
Representatives as Rule 23(c) class representatives; (4) appoint Co-Lead Counsel, Adam
Moskowitz of The Moskowitz Law Firm, PLLC and David Boies of Boies Schiller Flexner LLP
as Co-Lead Class Counsel pursuant to Fed R. Civ. P. 23(c)(1)(B) and 23(g); (5) approve the
proposed plan of notice to the Class pursuant to Fed. R. Civ. P. 23(e); and (6) stay these settlement

proceedings until the resolution of claims (through judgment or settlement) of the remaining non-

! Defendants Robert Gronkowski (“Gronkowski”), Victor Oladipo (“Oladipo”), and Landon
Cassill (“Cassill”) (“Settling Defendants”).
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settling Defendants. The request for a stay of proceedings will promote efficiency and reduce the
amount of times Notice must be distributed which will lower the relative costs of the Notice
Program. A program designed to provide Notice to over one million settlement Class Members.
L. LITIGATION OVERVIEW

Voyager, the cryptocurrency exchange platform, collapsed in early July 2022 and shortly
after Voyager filed for Chapter 11 bankruptcy protection. Plaintiffs commenced this putative class-
action lawsuit entitled Dominik Karnas, et al. v. Mark Cuban, et al., Case No.: 1:22-cv-22538-
RKA (S.D. Fla.) (the “Action”), on or about August 10, 2022 and then an Amended Complaint
(ECF No. 34) on October 28, 2022. A Second Amended Class Action Complaint and Demand for
Jury Trial was filed on June 9, 2023 (“Second Amended Complaint” or “Operative Complaint’)
which included claims against the Settling Defendants. The Claims against the Settling Defendants
are on behalf of a class of similarly-situated individuals, relating to the Voyager cryptocurrency
exchange, EPAs, VGX, and the underlying Voyager fraud, asserting that the Settling Defendants
aided, abetted, or otherwise participated in a central conspiracy to promote unregistered
securities and to misappropriate customer funds on the Voyager cryptocurrency exchange.

Settling Defendants Gronkowski and Oladipo? moved to dismiss Plaintiffs’ Second
Amended Complaint (ECF No. 189), and Plaintiffs responded to the dismissal motion on
November 17, 2023 (ECF No. 195). The motion remains pending.

At the time of the briefing on the motion to dismiss and the following months, the Settling
Defendants (and other Defendants who decided not to settle) agreed to attend mediation sessions
before the Honorable Michael Hanzman (Ret.), who facilitated vigorous arm’s-length negotiations
and provided his expert input into the claims and defenses at issue, their strengths and weaknesses,
and proposed terms to amicably resolve the disputes. Judge Hanzman’s involvement certainly
informed Plaintiffs and Class Counsel in subsequent negotiations with the Settling Defendants at
arm’s length so that all aspects of the litigation and settlements were considered in full before

resolving them.

2 Settling Defendant Cassill resolved the claims against him prior to the filing of a motion to
dismiss. See ECF No. 187.
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After months of negotiations, based on the evaluation of the facts and the law, the Settling
Parties hereto have agreed (subject to court approval) to Settlements covering all persons or entities
in the United States who, from October 23, 2019, purchased or enrolled in an EPA or VGX Tokens.
I1. Continuing Litigation Against Non-Settling Defendants

Plaintiffs have now settled with Voyager promoters Cassill, Gronkowski, and Oladipo for
millions of dollars in relief to the class leaving Co-Defendants Mark Cuban and the Dallas
Mavericks as the remaining Defendants for trial in November 2024.

On March 15, 2024 Proposed Class Representatives, Edwin Garrison and Todd Webb,?
moved to certify a Nationwide Issue Class* on the two central questions underlying these claims:
1) whether VGX tokens and/or Voyager EPAs are securities under the New Jersey Uniform
Securities Law (N.J.S.A. §§ 49:3-60 et seq.) (“NJUSL”) (the “Security Issue”)’ and 2) whether
Defendants’ conduct amounts to solicitation such that they are statutory sellers under the NJUSL
(the “Solicitation Issue™). See ECF Nos. 186 , 93 (“SAC™) and 231.97

Certification of these issues will materially advance not only the remaining unsettled
portion of this litigation, but the other stayed matters pending before this Court. Under New Jersey
law, which applies nationwide in this instance as Voyager issued every EPA and VGX token
offered or sold to Plaintiffs and the Class from their base of operations in New Jersey, Defendants,
as Voyager’s agents, are jointly and severally liable for the full measure of Plaintiffs’ and the
Class’s damages to the same extent as Voyager. See N.J.S.A. 49:3-60 (“It is unlawful for any

security to be offered or sold in this State unless . . . [t]he security is registered under this act™);

3 Both Messrs. Garrison and Webb have been deposed, as well as Plaintiffs’ expert Lee Reiners.

4 See In re FieldTurf Artificial Turf Mktg. & Sales Practices Litig., CV172779MASTIB, 2023
WL 4551435 (D.N.J. July 13, 2023) (certifying 23(c)(4) issue class under similar circumstances);
see also Engle v. Liggett Group, Inc., 945 So. 2d 1246 (Fla. 2006).

5> On November 15, 2022, Plaintiffs filed a similar motion on the Security Issue, [D.E. 40], which
the Court denied without prejudice as premature.

61t is undisputed there is no “reliance” element under the NJUSL, so resolving both issues will
apply to every class member, making them appropriate for class resolution at this stage. SAC, 9
190.

" Non-Settling Defendants Cuban and The Dallas Mavericks responded to the motion for class
certification on April 10, 2024. See ECF No. 254
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see also N.J.S.A. 49:3-71(d) (“every . . . agent who materially aids in the sale or conduct [is] also
liable jointly and severally with and to the same extent as the seller or investment adviser”).

In some ways, this Voyager litigation now resembles the FTX MDL, pending before this
Court. The Court has now set two tracks of consolidated Voyager litigations, with “Track One”
being Plaintiffs’ remaining unsettled claims against Defendants Mr. Cuban and the Dallas
Mavericks, and a “Track Two” against the other named consolidated Defendants, such as the NBA,
McCarter& English LLP, and public relations firm Ketchum. All of the pending Voyager claims
will be greatly assisted and guided by the Court’s upcoming rulings, on the pending Motions to
Dismiss and Motion for Class Certification.
III.  Settlement Consideration

In consideration for full and final settlement of the claims asserted against the Settling
Defendants in the Action and in consideration of the Releases set forth therein, the Settling
Defendants will contribute to a common fund a combined $2,425,000 to fund the class settlement
in exchange for release of the claims against them, as more specifically set forth in their respective
Settlement Agreement. See Ex. A.
IV.  Settlement Class Certification

The Settlements require conditional certification of the Class, pursuant to Federal Rule of
Civil Procedure 23(b)(1) or, in the alternative, 23(b)(3). Parties agree that for Settlement purposes
only and pursuant to the terms of the Settlements, the Class Representatives will serve as class
representative plaintiffs and Adam Moskowitz of The Moskowitz Law Firm, PLLC and David
Boies of Boies Schiller Flexner LLP will serve as Co-Lead Class Counsel pursuant to Federal Rule
of Civil Procedure 23(c). The Settlements are conditional on the Court’s approval thereof. In the
event the Court does not approve all terms of the Settlements, then certification of the Class will
be voided as to such Settlements, and all orders entered in connection therewith, including but not
limited to any order conditionally certifying the Class, will be voided. See Ex. A.

A. The Settlement Class

The Settlement Class is “All persons or entities in the United States who, from October 23,
2019 to the date of preliminary approval, purchased or enrolled in an EPA or VGX Tokens.” See
Ex. A.at7.

Excluded from the Class are The Settling Defendants and their officers, directors, affiliates,

legal representatives, and employees, the Voyager Defendants and their officers, directors,
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affiliates, legal representatives, and employees, any governmental entities, any judge, justice, or
judicial officer presiding over this matter and the members of their immediate families and judicial

staff. Id.

B. Release of Claims

In exchange for the relief provided by the Settlement, save and except only those
obligations expressly owed by the Settling Defendants under this Settlement Agreement, Plaintiffs
and the Class, including each and every Class Member, hereby now and forever release, remise,
acquit, satisfy, and discharge the Settling Defendants, as well as all their agents, predecessors,
successors, assigns, spouses, family members, heirs, employees, legal representatives, attorneys,
trustees, insurers, and related entities, from any and all claims, causes of action (whether claims,
counter-claims, cross-claims, third-party claims, or otherwise), contributions, indemnities,
apportionments, duties, debts, sums, suits, omissions, covenants, contracts, controversies,
agreements, promises, commitments, compensation, damages, expenses, fees, and costs
whatsoever, in law or equity, whether arising under state, federal, common, or administrative law
or otherwise, whether direct, derivative, representative, or in any other capacity, whether known
or unknown, accrued or unaccrued, contingent or absolute, asserted or unasserted, suspected or
unsuspected, disclosed or undisclosed, hidden or concealed, matured or unmatured (“Claims”),
including, but not limited to, those Claims or allegations that were made or could have been made
in the Action or that concern or in any way relate to or arise out of the subject matter addressed in
the Action and/or the Operative Complaint. Ex. A at q 15.

With the express intention of giving this release maximum effect, Plaintiffs and the Class
hereby knowingly and intentionally waive Section 1542 of the California Civil Code, which states:

A general release does not extend to claims that the creditor or releasing party does

not know or suspect to exist in his or her favor at the time of executing the release and

that, if known by him or her, would have materially affected his or her settlement with

the debtor or released party.

Plaintiffs and Class Counsel on behalf of the Class, being aware of said Code section,
hereby expressly waive any right that Plaintiffs or the Class may have thereunder, as well as under
any other statutes or common law principles of similar effect in California, or in other jurisdictions.

This section 1542 waiver applies to all claims that could have been brought in or which relate to

the Action.
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C. Class Notice Provisions

To the extent the District Court certifies the Class pursuant to Federal Rule of Civil
Procedure 23(b)(1), the Settlements require notice to be provided to the Class in accordance with
the Preliminary Approval Order and/or any other order from this Court. Exs. A § 3. If the District
Court certifies the Class pursuant to Federal Rule of Civil Procedure 23(b)(3), the Plaintiffs
respectfully request that the Court stay the provision of Notice until the claims against the non-
settling Defendants are resolved through judgment or settlement. After which, the Parties will
send, or cause to be sent, a single Class Notice to each Class Member. The Class Notice also will
be published through the Settlement Website and through digital notice which would include
placements in a variety of crypto-related industry publications. The Class Notice will: contain a
short, plain statement of the background of the Action and the Settlement; describe the settlement
relief outlined in this Stipulation; state that any relief to Class Members is contingent on the Court’s
final approval of the Settlement; inform Class Members that attorneys’ fees and expenses, and a
general release payment for the named plaintiffs, will be requested and, if approved by the Court,
will be paid from the Settlement Fund; inform Class Members that any Final Order and Judgment
entered in the Action, whether favorable or unfavorable to the Class, shall include, and be binding
on, all Class Members, even if they have objected to the proposed Settlement and even if they have
any other claim, lawsuit or proceeding pending against Settling Defendants; describe the terms of
the Release; and contain reference and a hyperlink to a dedicated webpage established by JND,
which will include relevant documents and information regarding Class Representatives’ claims
against Settling Defendants in the Action. Class Notice will also inform Class Members of their
opt-out rights. Ex A. 4 13.

As to the Settling Defendants, Class Representatives and Class Counsel have already
provided notice of this Action and Agreement to the appropriate federal and state entities in
accordance with CAFA, 28 U.S.C. § 1715(b)(7). See ECF No. 293.

D. Final Approval Hearing

Should the Court grant preliminary approval, pursuant to the Settlements, Class Counsel

requests that the Court set a final approval hearing at a date that comports with a future schedule

agreed to by the Parties after resolution of the claims against the non-settling Defendants.
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E. Objections
The Settlements provide that a Class Member may object to the Settlements. To object, the
Class Member must comply with the procedures and deadlines approved by the Court. Any Class
Member who wishes to object to the Settlement must do so in writing on or before the Objection
Deadline, as specified in the Class Notice and any Preliminary Approval Order. The written
objection must be filed with the Clerk of Court, and mailed (with the requisite postmark) to Class
Counsel and Defendants’ Counsel no later than the Objection Deadline. Ex. A. § 12. The
requirements to assert a valid written objection shall be set forth in the Class Notice. Id at 3.
Subject to Court approval, any Class Member who files and serves a written objection may
appear, in person or by counsel, at the Final Approval Hearing held by the District Court, to show
cause why the proposed Settlement should not be approved as fair, adequate, and reasonable, but
only if the objecting Class Member: (a) files with the Clerk of the District Court a Notice of
Intention to Appear at the Final Approval Hearing by the Objection Deadline; and (b) serves the
Notice of Intention to Appear on all counsel designated in the Class Notice by the Objection
Deadline. /d. at §12.. The Notice of Intention to Appear must include copies of any papers,
exhibits, or other evidence that the objecting Class Member will present to the District Court
in connection with the Final Approval Hearing. /d.
F. Settlement Distribution
The Settlement Amount paid by each Settling Defendant shall be placed in the Settlement
Fund, added to settlement amounts from other Defendants, as such settlements are reached, and
distributed in accordance with the Distribution Plan and under the supervision and direction and
with the approval of the District Court. Ex A. at q11.
G. Attorneys’ Fees, Expenses, and General Release Payments
The Parties agree that Class Counsel may petition the Court for an award of Attorneys’ Fees
and Expenses in an aggregate amount not to exceed thirty three percent (33%) of the Settlement
Funds. /d. at § 14. Class Counsel’s motion for Attorneys’ Fees and Expenses shall be filed no later
than fourteen (14) days before the Objection/Exclusion Deadline. /d. Settling Defendants reserved
the right to oppose any such petition that they deem to be unreasonable in nature or amount or
otherwise objectionable. /d.
The effectiveness of the Settlements will not be conditioned upon or delayed by the Court’s

failure to approve any petition by Plaintiffs and Class Counsel for Attorneys’ Fees and Expenses.
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The denial, downward modification, or failure to grant any petition by Plaintiffs and Class Counsel
for Attorneys’ Fees and Expenses shall not constitute grounds for modification or termination of
this Agreement or the Settlement proposed herein. /d.

Further, each of the Class Representatives has agreed to sign a broader general release in
favor of the Settling Defendants in exchange for a payment of $1,500, which is permissible in this
district. See Sinkfield v. Persolve Recoveries, LLC, 2023 WL 511195, at *3 (S.D. Fla. Jan. 26,
2023) (approving settlement where Plaintiff is being paid this $1,500.00, not as “a salary, a bounty,
or both,” but in exchange for agreeing to a broader release of claims than the release the other
Class Members have given).

V. The Proposed Settlements Should Be Preliminarily Approved

A. Standards for Preliminary Approval of a Proposed Settlement

A class action may be settled only with the approval of the Court. See Fed. R. Civ. P.
23(e)(1). The Rule 23(e) settlement approval procedure has three principal steps: (1) preliminary
approval of the proposed settlement; (2) dissemination of notice of the settlement to all affected
Class Members; and (3) a final approval determination following a fairness hearing at which Class
Members may be heard regarding the settlement, and at which counsel may introduce evidence
and present arguments concerning the fairness, adequacy, and reasonableness of the settlement.
See 4 William B. Rubenstein, Albert Conte & Herbert Newberg, Newberg on Class Actions §§
13:39 et seq. (5th ed. 2014).

Preliminary approval of a settlement agreement requires only an “initial evaluation” of the
fairness of the proposed settlement on the basis of the written submissions. Encarnacion v. J.W.
Lee, Inc., No. CV 14-61927, 2015 WL 12550747, at *1 (S.D. Fla. June 30, 2015) (unpublished).
To grant preliminary approval, the Court should determine whether the proposed settlement
substantively falls “within the range of possible approval” or reasonableness. Id.; see also, 4 Albert
Conte & Herbert Newberg, Newberg on Class Actions § 11.25 (4th ed. 2002). The Court should
approve a proposed class action settlement where it is “fair, adequate and reasonable and is not the
product of collusion between the parties.” Saccoccio v. JP Morgan Chase Bank, N.A., 297 F.R.D.
683, 691 (S.D. Fla. 2014) (citing Bennett v. Behring Corp., 737 F.2d 982, 986 (11th Cir. 1984).
Public policy favors settlements, particularly where complex class action litigation is concerned.
In re Equifax Inc. Customer Data Sec. Breach Litig., 999 F.3d 1247, 1273 (11th Cir. 2021). The

proposed Settlement here satisfies the standard for preliminary approval because: (1) it is
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reasonable; (2) it is the product of arm’s-length negotiations between the parties and (3) Class
Representatives and Class Counsel believe it is in the best interest of the Settlement Class.
1. The Settlement is Reasonable

To grant preliminary approval of the proposed Settlement, the Court need only find that it
falls within “the range of reasonableness.” Alba Conte et al., Newberg on Class Actions § 11.25,
at 11-91 (4th ed. 2002); see also Manual for Complex Litigation (Fourth) (2004) § 21.632
(characterizing the preliminary approval stage as an “initial evaluation” of the fairness of the
proposed settlement made by the court on the basis of written submissions and informal
presentation from the settling parties). Plaintiffs seek class-wide relief from the Settling
Defendants, who are a group of influencers paid by Voyager to present it to their followers as a
safe and legitimate alternative to other cryptocurrency exchanges.

As outlined above, the Settling Defendants are influencers paid by Voyager to promote the
exchange to their followers. In exchange for release of the claims against them, the Settling
Defendants have agreed to provide monetary relief. This is a reasonable recovery in light of the
inherent risks of litigation. Moreover, adding to the risk of no recovery absent settlement are that
motions to dismiss remain pending, and some Settling Defendants maintain motions on multiple
grounds. The settlements with the Settling Defendants are reasonable.

2. The Settlements are the Product of Arm’s-Length Negotiations

Where a settlement is the product of arm’s-length negotiations conducted by capable and
experienced counsel, the court begins its analysis with a presumption that the settlement is fair and
reasonable. See 4 Newberg § 11.41; See also Morgan v. Pub. Storage, 301 F. Supp. 3d 1237, 1247
(S.D. Fla. 2016). Here, the Settlements were reached after informed, extensive arm’s-length
negotiations with the assistance of an experienced mediator, The Honorable Michael A. Hanzman
(Retired). See Lee v. Ocwen Loan Servicing, LLC, No. 14-CV- 60649, slip op. at 25-26 (S.D. Fla.
Sept. 14, 2015) (approving settlement and noting that parties’ use of a highly respected mediator
supported the conclusion that the settlement was not the product of collusion).

Each Settling Defendant was individually represented by experienced counsel. The
monetary relief afforded by the Settling Defendants’ Settlements also presents the best possible
outcome considering the costs and risks of continued litigation. The Settlements were reached after
an extensive investigation into the factual underpinnings of the practices challenged in the civil
action, as well as the applicable law. In addition to their pre-filing efforts, Class Counsel engaged

in extensive research, including the review of documents, facts and testimony provided in the
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Voyager-related bankruptcy proceeding. Nothing in the course of the negotiations or in the
substance of the proposed Settlements present any reason to doubt the Settlements’ fairness.
3. The Recommendation of Experienced Counsel Favors Approval.

In considering a proposed class settlement, “[t]he recommendations of plaintiffs’ counsel
should be given a presumption of reasonableness.” In re Blue Cross Blue Shield Antitrust Litig.,
No. 2:13-CV-20000-RDP, 2020 WL 8256366, at *26 (N.D. Ala. Nov. 30, 2020) (unpublished).
Here, Class Counsel endorses the Settlements as fair, adequate, and reasonable. Class Counsel
have extensive experience litigating and settling consumer class actions and other complex matters
and have conducted an extensive investigation into the factual and legal issues raised in this action.
Class Counsel have weighed the benefits of the Settlements against the inherent risks and expense
of continued litigation, and they strongly believe that the proposed Settlements are fair, reasonable,
and adequate. The fact that qualified and well-informed counsel endorse the Settlements as being
fair, reasonable, and adequate weighs in favor of approving the Settlements.

B. The Proposed Stay Requested is Reasonable.

Rule 23(e) requires that, prior to final approval of a settlement, notice of that settlement
must be distributed to all class members who would be bound by it. Rule 23(c)(2)(B) requires that
notice of a settlement be “the best notice that is practicable under the circumstances, including
individual notice to all members who can be identified through reasonable effort.” Here, Plaintiffs
respectfully request that the Court agree to defer formal notice of the Settlement Agreement to the
Settlement Class until resolution of the claims against the non-settling Defendants.

Deferring notice will save money for Settlement Class because Plaintiffs could provide
notice of all of the settlements at once. See Brown v. JBS USA Food Co., 22-CV-02946-PAB-STV,
2024 WL 809895, at *10 (D. Colo. Feb. 27, 2024) (granting preliminary approval and deferring
dissemination of notice to provide an opportunity to send notice of multiple settlements at once);
In re Auto. Parts Antitrust Litig., 12-CV-00302, 2020 WL 5827347, at *2 (E.D. Mich. Sept. 30,
2020) (noting that the Court approved a procedure where notice was deferred until an appropriate
number of settlements occurred to keep expenses lower); /n re Refco, Inc. Sec. Litig., 05 CIV. 8626
(JSR), 2010 WL 11586941, at *3 (S.D.N.Y. May 11, 2010).

As part of the litigation process, Plaintiffs served a subpoena on the Voyager Bankruptcy
Plan Administrator. On May 10, 2024, the Voyager Bankruptcy Plan Administrator produced a
native Excel file containing the name, customer ID, last known address, and last known email

address for all persons and entities that were customers of Voyager as of July 5, 2022.

10
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Further, the Voyage Plan Administrator also produced a native Excel file containing
information regarding Voyager customers’ VGX claim quantities as of July 5, 2022. Finally, the
Voyager Plan Administrator confirmed that lists could be generated identifying the Voyager
customers by the promo or referral codes they used to sign up to Voyager (for example MAVS100,

MAVS50, MAVS25, and/or MAVSHQ). Together these lists amount to over 1.4 million

customers. 8

As stated at the hearing on May 29, 2024, the proposed Notice Administrator has informed
Class Counsel that providing direct notice to this many Settlement Class Members will cost
hundreds of thousands of dollars. Therefore, in the interest of efficiency, Class Counsel respectfully
submits that dissemination of notice should be delayed until resolution of the claims against the
remaining non-settling Defendants so that notice can be performed a single time to avoid
confusion, increase efficiency, and maximize the recovery to the Settlement Class.

C. Certification of the Proposed Settlement Class Is Appropriate

The parties agree that for purposes of settlement only that the Settlement Class be defined
as follows: All persons or entities in the United States who, from October 23, 2019 to the date of
preliminary approval, purchased or enrolled in an EPA or VGX Tokens.” See Ex. A. at 7. The
Class meets the requirement of class certification set forth in Rule 23(a) and Rule 23(b)(3).

1. Rule 23(a) is Satisfied.
a. The Settlement Class Is Too Numerous to Permit Joinder.

A case may be certified as a class action only if “the class is so numerous that joinder of all
members is impracticable.” Fed. R. Civ. P. 23(a)(1). While there is no fixed rule, numerosity is
generally presumed when the potential number of class members reaches forty (40). Cnty. of
Monroe, Fla. v. Priceline.com, Inc., 265 F.R.D. 659, 667 (S.D. Fla. 2010) (citing Newberg &
Conte, Newberg on Class Actions, § 3.5 at 247 (4th ed.2002) (“as few as 40 class members should
raise a presumption that joinder is impracticable and the plaintiff whose class is that large or larger
should meet the test of Rule 23(a)(1) on that fact alone”)). Here, numerosity is readily satisfied.
The total number of Class members is estimated to be in the millions. At its peak, Voyager reported

over 3.5 million registered users on its platform.

8 These lists will need to be compared and have duplicate entries removed by the Notice
Administrator.

11
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b. This Action Presents Common Questions of Law or Fact.

Rule 23(a)(2) requires that there be one or more questions common to the class. WalMart
Stores, Inc. v. Dukes, 131 S. Ct. 2541, 2556 (2011). Plaintiffs need only show the existence of a
common question of law or fact that is significant and capable of class-wide resolution. /n re Fla.
Cement & Concrete Antitrust Litig., No. 09-23187-CIV, 2012 WL 27668, at *3 (S.D. Fla. Jan. 3,
2012) (unpublished). Here Commonality is present as the crux of the claims of the entire class are
whether VGX tokens and/or Voyager EPAs are securities and whether the Settling Defendants’
conduct amounts to solicitation such that they are statutory sellers under the law. Thus, because
the resolution of the these issues will affect all proposed class members, commonality under Rule
23 (a)(2) is satisfied.

c. Class Representatives’ Claims are Typical.

Rule 23(a)(3) requires that “the claims and defenses of the representative parties are typical
of the claims or defenses of the class.” Fed. R. Civ. P. 23(a)(3). “The typicality requirement is met
if the claims of the named plaintiffs ‘stem from the same event, practice, or course of conduct that
forms the basis of the class claims and are based upon the same legal or remedial theory.”” Gibbs
Properties Corp. v. CIGNA Corp., 196 F.R.D. 430, 435 (M.D. Fla. 2000) (quoting, Walco Invs.,
Inc. v. Thenen, 168 F.R.D. 315, 326 (S.D. Fla. 1996)). “The key inquiry in determining whether a
proposed class has ‘typicality’ is whether the class representative is part of the class and possesses
the same interest and suffers the same injury as the class members.” Medine v. Washington Mut.,
FA4, 185 F.R.D. 366, 369 (S.D. Fla. 1998). Here, the Class Representatives’ claims stem from the
same common course of conduct as the claims of the Class Members. Voyager engaged in a
widespread fraudulent scheme and conspiracy in which Voyager customer property was
wrongfully misappropriated by Voyager to further facilitate the fraud, a common course of conduct
resulting in injury to all Class Members when the fraud was exposed and the Voyager house of
cards fell. Any relief achieved also applies to Class Representatives and Class Members equally.

d. Class Representatives and Their Counsel Will Fairly and Adequately
Protect the Interests of the Settlement Class Members.

Rule 23(a)(4) requires that the representative plaintiffs “fairly and adequately” protect the
Rule 23(a)(4) requires that the representative plaintiffs “fairly and adequately” protect the interests
of the class. The two-prong test for determining adequacy is: “(1) whether any substantial conflicts
of interest exist between the representatives and the class; and (2) whether the representatives will

adequately prosecute the action.” Valley Drug Co. v. Geneva Pharmaceuticals, Inc., 350 F.3d 1181,

12
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1189 (11th Cir. 2003). Both prongs are satisfied here. First, Class Representatives and the
Settlement Class Members are equally interested in recovering as much of their property and/or
recovering damages from any defendant who aided, abetted, or was an accomplice or agent of
Voyager. Accordingly, the Class Representatives will fairly and adequately protect the interests of
all Settlement Class Members. Second, Class Counsel have extensive experience litigating and
settling class actions, including consumer fraud cases throughout the United States. Class Counsel
are well-qualified to represent the Settlement Class. Copies of Class Counsel’s Resumes are
attached hereto as Composite Exhibit C.

2. The Requirements of Rule 23(b)(3) are Satisfied.

The proposed Settlement Class satisfies Rule 23(b)(3), which permits a class action if the
Court finds that “questions of law or fact common to class members predominate over any
questions affecting only individual members, and that a class action is superior to other available
methods for fairly and efficiently adjudicating the controversy.” Fed. R. Civ. P. 23(b)(3). The claims
asserted against the Settling Defendants involve common issues of law and fact that predominate
over any individual issues. The Settlement resolves issues as to whether VGX tokens and/or
Voyager EPAs are securities and whether the Settling Defendants’ conduct amounts to solicitation.

Rule 23(b)(3)’s other requirement is that class resolution must be “superior to other
available methods for fairly and efficiently adjudicating the controversy.” Fed. R. Civ. P. 23(b)(3).
The purpose of the superiority requirement is consistent with the overall goals of Rule 23, which
is to assure that the class action is the most efficient, effective, and economic means of settling the
controversy. Walco Invs., Inc. v. Thenen, 168 F.R.D. 315, 337 (S.D. Fla. 1996). That is the case
here, where the Settlement obviates the need for potentially multiple trials with respect to several
issues, including causation and damages. Further, the relatively low amounts at issue for each
individual class member supports a finding of superiority.
VI.  The Proposed Notice to the Class Should be Approved

Should the Court grant preliminary approval, it must also “direct notice in a reasonable
manner to all class members who would be bound by the proposal. . . .” Fed. R. Civ. P. 23(e)(1)(B).
Notice should be the best notice practicable under the circumstances. Fed. R. Civ. P. 23(c)(2)(B);
see also Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 812 (1985) (same). It is not only necessary
that the notice reach the parties affected, but also that it conveys the required information, including
adequately describing the substantive claims and information reasonably necessary to make a

decision to remain a class member and be bound by the final judgment. See Adams v. Southern
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Farm Bureau Life Ins. Co., 493 F.3d 1276, 1286 (11th Cir. 2007). Notice will be transmitted
through the Class Member emails contained in Voyager’s client records. Notice will also be
published on a Settlement Website and through digital notice which would include placements in
a variety of crypto-related industry publications. The notice plan provides the best notice
practicable under the circumstances. Fed. R. Civ. P. 23(c)(2)(B).
A. Summary of Notice Plan
1. Notice
At a time directed by the Court as outlined above, the Parties will send, or cause to be sent,

a Class Notice to each Class Member, in a form to be approved by the Court, that:

1. contains a short, plain statement of the background of the Action and the Settlement;

2. describes the settlement relief provided by the Settlements and outlined in this Motion;
3. states that any relief to Class Members is contingent on the Court’s final approval;
4

informs Class Members that attorneys’ fees, expenses, and class representative general
release payments will be requested at a later time and, if approved by the Court, will be
paid from the Settlement Fund;

5. informs Class Members that any Final Order and Judgment entered in the Action, whether
favorable or unfavorable to the Class, shall include, and be binding on, all Class Members,
even if they have objected to the proposed Settlement and even if they have any other
claim, lawsuit or proceeding pending against Settling Defendants;

6. describes the terms of the Release; and

7. contains reference and a hyperlink to a dedicated webpage established by JND, which will
include relevant documents and information regarding Class Representatives’ claims
against Defendants in the Action.

A copy of the proposed Long Form Notice is attached as Exhibit D. The specific form of the
Notice approved by the Court will then be disseminated by email and U.S. Mail in accordance
with JND’s Notice Plan. See Ex. B 49 17-29. JND also proposes Supplemental Digital Notice, /d.
94 30-32, Search Engine Optimization, /d. 9 33, Publication Notice, /d. 4 34, and a Toll-Free
Number and Post Office Box, /d. 9 38—40, to facilitate dissemination of the Notice.
2. Settlement Website

JND will also develop and deploy the informational case-specific website where Class
Members may obtain more information about the settlement. Ex. B q 35. The case website would
have an easy-to-navigate design that will be formatted to emphasize important information and
deadlines and will provide links to important case documents, including a Long Form Notice. /d.

The settlement website would be prominently displayed in all printed notice documents and
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accessible through the email and digital notices. /d. q 36. The settlement website would also be
ADA-compliant and optimized for mobile visitors so that information loads quickly on mobile
devices. Id. 4 37. It will be designed to maximize search engine optimization through Google and
other search engines. /d.
B. The Notice Plan Meets All Requirements

The Class’s proposed notice plan satisfies the fairness standards set forth in Rule 23. The
proposed notice is the best practicable under the circumstances. The notice is reasonably calculated
under the circumstances to apprise the Settlement Class of the pendency of the Action, class
certification, the terms of the Settlement, their rights to opt-out of the Settlement Class and object
to the Settlement, Class Counsel’s Fee Application, and/or a request for general release payments.
See In re Checking Acct. Overdraft Litig., 275 FR.D. 654, 662 (S.D. Fla. 2011). The Notice
presents all required categories of information clearly and in plain English. See Adams, 493 F.3d
at 1286. The notice is therefore substantively sufficient.

VII.  Conclusion

The Class requests that the Court grant preliminary approval and stay this settlement
process until resolution of the claims against the non-settling Defendants. A proposed Preliminary
Approval Order is attached hereto as Exhibit E. For the foregoing reasons, Plaintiffs respectfully
request that the Court do the following: (1) grant preliminary approval of the Settlements; (2) grant
preliminary approval of the Proposed Settlement Class; (3) appoint Class Representatives as Rule
23(c) class representatives; (4) appoint Adam Moskowitz of The Moskowitz Law Firm, PLLC and
David Boies of Boies Schiller Flexner LLP as Co-Lead Class Counsel pursuant to Fed R. Civ. P.
23(c)(1)(B) and 23(g); (5) approve the proposed Notice Plan pursuant to Fed. R. Civ. P. 23(e); and
(6) stay this settlement proceeding until further order of the Court.
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Dated: May 31, 2024

By: /s/ Adam M. Moskowitz
Adam M. Moskowitz

Florida Bar No. 984280
adam@moskowitz-law.com
Joseph M. Kaye

Florida Bar No. 117520
joseph@moskowitz-law.com
Barbara C. Lewis
barbara@moskowitz-law.com
Florida Bar No. 118114

THE MOSKOWITZ LAW FIRM, PLLC
2 Alhambra Plaza, Suite 601
Coral Gables, FL 33134
Telephone: (305) 740-1423

Co-Counsel for Plaintiffs and the Class

Jose M. Ferrer

Florida Bar No. 173746

Desiree Fernandez

Florida Bar No. 119518

MARK MIGDAL HAYDEN LLP
8 SW 8th Street, Suite 1999
Miami, FL 33130

Office: 305-374-0440
jose(@markmigdal.com
desiree@markmigdal.com

Co-Counsel for Plaintiffs and the Class

Respectfully submitted,

By: /s/ David Boies
David Boies

(admitted pro hac vice)
Alexander Boies
(admitted pro hac vice)
Brooke Alexander
(admitted pro hac vice)
BOIES SCHILLER FLEXNER LLP
333 Main Street
Armonk, NY 10504
Phone: (914) 749-8200
dboies@bsfllp.com
aboies@bsfllp.com
balexander@bsfllp.com

Stephen Neal Zack

Florida Bar No. 145215

BOIES SCHILLER FLEXNER LLP
100 SE 2nd St., Suite 2800

Miami, FL 33131

Office: 305-539-8400

Fax: 305-539-1307

szack@bsfllp.com

Co-Counsel for Plaintiffs and the Class

CERTIFICATE OF SERVICE

I certify that a true and correct copy of the forgoing was filed on May 31, 2024, via the

Court’s CM/ECF system, which will send notification of such filing to all attorneys of record.

By: /s/ Adam Moskowitz
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Adam Moskowitz
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