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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF ILLINOIS

JAMIE JACKSON, individually and on
behalf of all other similarly-situated
citizens of Illinois and the United States,

Case No.: 2022-cv-1448
Plaintiff,
V.

DOLE PACKAGED FOODS, LLC,

Defendant.

N N N N N N N N N N N N

DEFENDANT DOLE PACKAGED FOODS LLC’S NOTICE OF REMOVAL

Defendant Dole Packaged Foods, LLC (“Dole”) hereby removes the above-captioned
action from the Circuit Court for the Twentieth Judicial Circuit, St. Clair County (“Circuit Court
of St. Clair County”) to the United States District Court for the Southern District of Illinois
pursuant to 28 U.S.C. §§ 1332(d), 1441(a), 1446, and 1453. The grounds for removal are as
follows:

1. A defendant has a right of removal where an action is brought in a state court over
which the district court has original jurisdiction.

2. This Court has original subject matter jurisdiction over this action under the Class
Action Fairness Act of 2005 (“CAFA”) because (1) Plaintiff purports to assert this action on behalf
of more than one hundred putative class members; (2) there is minimal diversity between the
parties; and (3) the aggregate amount in controversy exceeds $5,000,000. See 28 U.S.C. § 1332(d).
Removal is proper under 28 U.S.C. §§ 1441, 1446, and 1453 because all three elements are met.

3. Venue is proper in this Court under 28 U.S.C. § 1441(a) because the removed action

was filed in the Circuit Court of St. Clair County, a court within the Southern District of Illinois.
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BACKGROUND

4, On or about January 12, 2022, Plaintiff Jamie Jackson commenced this action (the
“Action”) by filing a putative class action complaint (“Complaint”) against Dole, Case No. 22-
LA-0022, in the Circuit Court of St. Clair County. A copy of the Complaint and the state court
record as served upon the defendants is attached hereto as Exhibit A.

5. In the Complaint, Plaintiff alleges four causes of action against Dole:

a. Violation of the Illinois Consumer Fraud and Deceptive Business Practices
Act. (Deceptive Practices) (815 ILCS 505). (Compl., 9 46-53.)

b. Violation of the Illinois Consumer Fraud and Deceptive Business Practices
Act. (Unfair Practices) (815 ILCS 505). (Compl., 9] 54-64.)

C. Breach of Express Warranty Applicable to the Nationwide Class. (Compl.,
919 65-73.)

d. Unjust Enrichment Applicable to the Nationwide Class. (Compl., 9 74-78.)

6. These claims arise out of Dole’s allegedly false and misleading marketing and
advertising of the following Dole® Fruit Bowl® products labeled “in 100% fruit juice”: Cherry
Mixed Fruit; Diced Apples; Diced Pears; Mandarin Oranges; Mixed Fruit; Pineapple Tidbits; Red
Grapefruit Sunrise; Tropical Fruit; and Yellow Cling Diced Peaches (collectively, the “Products”).
(Compl., 9 1, 12.)

7. Plaintiff brings this action as a putative class action. Plaintiff seeks to certify both
an Illinois Class and a Nationwide Class, which allegedly consist of “thousands of purchasers.”
(Compl., 9 36-38.)

8. Plaintiff seeks injunctive relief, compensatory damages, statutory and punitive
damages, pre- and post- judgment interest, and attorneys’ fees, among other relief. (Compl., 16,
Prayer for Relief.)

0. Dole was served with a copy of the Summons and Complaint on June 8, 2022.
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10.  Dole has not responded to the Complaint.

11.  For the sole and limited purpose of establishing the basis of this Court’s jurisdiction
over this Action, Dole assumes as true Plaintiff’s allegations in the Complaint, but Dole denies
any liability in this Action, both as to Plaintiff’s individual claims and as to the putative class
members’ claims.

REMOVAL IS PROPER IN THIS CASE

I.  The Court has Original Jurisdiction Pursuant to CAFA, 28 U.S.C. § 1332(d).

12. Under the Class Action Fairness Act (“CAFA”), 28 U.S.C. § 1332(d), federal
district courts have original jurisdiction over any putative class action in which (1) there are at
least 100 putative class members, (2) any putative class member is a citizen of a state different
from any defendant, and (3) the aggregated claims of the members of the putative class exceed $5
million. Here, all three requirements are met.

a. The putative class consists of more than 100 members.

13. CAFA defines “class action” as “any civil action filed under rule 23 of the Rules of
Civil Procedure or similar state statute or rule of judicial procedure authorizing an action to be
brought by 1 or more representative persons as a class action.” 28 U.S.C. § 1332(d)(1)(B).

14. Here, the Complaint is titled “Class Action Complaint” and is brought by Plaintiff
“individually and on behalf of all other similarly-situated citizens of Illinois and citizens of the
United States.” (Compl., at 1.) The Complaint also states that the “Classes consist of thousands of
purchasers.” (Compl., q 38.) By Plaintiffs’ own allegations, this element is met. See Hendricks v.
Oppenheimerfunds, Inc., 2010 WL 3834569, at * 1 (C.D. Ill. Sept. 15, 2010) (finding that
defendants “may rely on [plaintiff’s] allegations in the Complaint as evidence” to meet

jurisdictional requirements).
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b. Minimal diversity exists between the parties.

15. CAFA requires only that “any member of the class of plaintiffs is a citizen of a
State different from any defendant.” 28 U.S.C. § 1332(d)(2)(A). Generally, for diversity
jurisdiction, “the citizenship of an LLC is the citizenship of each of its members.” Camico Mut.
Ins. Co. v. Citizens Bank, 474 F.3d 989, 992 (7th Cir. 2007). For CAFA purposes, however, limited
liability companies are “unincorporated associations” under 28 U.S.C. § 1332(d)(10) and their
citizenship is determined as if they are corporations. See Young v. Integrity Healthcare
Communities, LLC, 513 F. Supp. 3d 1043, 1051 n.2 (S.D. Ill., 2021); Havron v. AT&T, Inc., No.
CIV. 09-1040-GPM, 2009 WL 5030760, at *2 n.2 (S.D. Ill. Dec. 16, 2009); Bond v. Veolia Water
Indianapolis, LLC, 571 F. Supp. 2d 905, 909-12 (S.D. Ind. 2008). A corporation is deemed to be
a citizen of every state in which it has been incorporated and where it has its principal place of
business. 28 U.S.C. § 1332 (¢)(1).

16.  Dole is a limited liability company organized under the laws of the State of
California with its principal place of business located in California. (Compl., § 14.) Accordingly,
Dole is a citizen of California for purposes of determining CAFA jurisdiction. See Young, 513 F.
Supp. 3d at 1051 n.2; Havron, 2009 WL 5030760, at * 2 n.2; Bond, 571, F. Supp. 2d at 909-12.

17. Plaintiff is a citizen of Illinois who resides and, on information and belief, is
domiciled in St. Clair County, Illinois. (Compl., § 13.)

18. CAFA’s minimal diversity requirement is satisfied because Plaintiff and Dole are
citizens of different states. See 28 U.S.C. §§ 1332(d)(2)(A).

¢. The amount in controversy requirement is satisfied.
19. This Action meets CAFA’s amount-in-controversy requirement because Plaintift’s

Complaint seeks relief that, in the aggregate, exceeds CAFA’s $5 million jurisdictional threshold.
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20.  Under CAFA, the “claims of the individual class members must be aggregated.” 28
U.S.C. § 1332(d)(6). “[T]he [CAFA] statute tells the District Court to determine whether it has
jurisdiction by adding up the value of the claim of each person who falls within the . . . proposed
class and determine whether the resulting sum exceeds $5 million.” Standard Fire Ins. Co. v.
Knowles, 133 S. Ct. 1345, 1348 (2013).

21. A notice of removal “need include only a plausible allegation that the amount in
controversy exceeds the jurisdictional threshold.” Dart Cherokee Basin Operating Co., LLC v.
Owens, 574 U.S. 81, 89 (2014). Evidence is only required if “the plaintiff contests, or the court
questions, the defendant’s allegation.” /d.

22.  Where, as here, the Complaint does not specify a particular amount in controversy,
the Seventh Circuit applies a preponderance of the evidence standard to determine whether
removal is appropriate. See Oshana v. Coca-Cola Co., 472 F.3d 506, 511 (7th Cir. 2006) (“In such
a case [where plaintiff provides little evidence about the value of their claims], a good-faith
estimate of the stakes is acceptable if it is plausible and supported by a preponderance of the
evidence.”). A removing party thus “must establish any disputed aspect of diversity jurisdiction
by offering ‘evidence which proves to a reasonable probability that jurisdiction exists.”” Smith v.
Am. Gen. Life & Acc. Ins. Co., 337 F.3d 888, 892 (7th Cir. 2003) (citation omitted). “This burden

299

thus ‘is a pleading requirement, not a demand for proof.””” Bloomberg v. Service Corp. Int’l, 639
F.3d 761, 763 (7th Cir. 2011) (quoting Spivey v. Vertrue Inc., 528 F.3d 982, 986 (7th Cir. 2008)).
Where a defendant removes a civil action to federal court and its notice of removal includes a
good-faith, plausible allegation that the amount in controversy exceeds the jurisdictional threshold,

the “allegation should be accepted when not contested by the plaintiff or questioned by the court.”

Dart Cherokee, 574 U.S. at 87-88.
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23. Although Plaintiff denies the amount in controversy exceeds $5,000,000, the
preponderance of the evidence demonstrates that the matter in controversy with respect to
aggregated claims of the proposed class will exceed $5,000,000. See 28 U.S.C. § 1446(c)(2)(B)
(requisite amount in controversy may be demonstrated by “preponderance of the evidence”).

24.  Here, Plaintiff seeks compensatory damages or restitution. (Compl., Prayer for
Relief, q (d).) Plaintiff alleges that if consumers had known the “truth,” they “would not have
purchased the product at all, or would have paid less for them.” Thus, Plaintiff seeks for herself
and the putative class compensatory damages corresponding to the amount consumers in Illinois
and nationwide spent on the Products during the Class Period, which Plaintiff alleges is “the five
years preceding the filing of this Complaint.” (Compl., § 36.)

25. As described in the Declaration of Brian Thomas filed in support of this Notice of
Removal, the retail sales of the Products during the proposed Class Period in just Illinois exceed
_. See Thomas Decl. § 4. Thus, the compensatory damages at issue substantially exceed
CAFA’s jurisdictional threshold.

26. “Plaintiffs also bring claims under the ICFA, which permits the recovery of punitive
damages.” Schwartz v. Campbell Soup Co., No. 18-CV-1655-NJR-DGW, 2019 WL 126188, at *2
(S.D. III. Jan. 8, 2019). “Where both actual and punitive damages are recoverable under a
complaint each must be considered to the extent claimed in determining the jurisdictional amount.”
Cadek v. Great Lakes Dragaway, Inc., 58 F.3d 1209, 1211 (7th Cir. 1995). “If punitive damages
are available, subject matter jurisdiction exists unless it is legally certain that the plaintiff will be
unable to recover the requisite jurisdictional amount.” LM Ins. Corp. v. Spaulding Enterprises Inc.,
533 F.3d 542 (7th Cir. 2008). Here, Plaintiff expressly requests punitive damages. (Compl., Prayer

for Relief, 9 (e).)
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27. Considering both the compensatory damages at issue and Dole’s potential exposure
on punitive damages, the amount in controversy significantly exceeds $5 million. Accordingly,
CAFA’s amount in controversy requirement is satisfied. See 28 U.S.C. § 1332(d)(2).

d. No CAFA Exceptions Apply Here.

28. This action does not fall within any exclusion to removal jurisdiction under 28
U.S.C. § 1332(d), and Plaintiff has the burden of proving otherwise. See Hart v. FedEx Ground
Package Sys. Inc., 457 F.3d 675 (7th Cir. 20006).

II.  The Procedural Requirements for Removal Are Satisfied.

29. This Notice of Removal is timely filed. Dole was served with the Summons and
Complaint on June 8, 2022. Dole filed and served this Notice of Removal within 30 days of service
of the Complaint in compliance with 28 U.S.C. § 1446(b).

30. Pursuant to 28 U.S.C. § 1446(a), attached hereto and marked as Exhibit A, is a true
and correct copy of the Complaint, process, and other documents in the state court file as served
on Defendants. Dole has not filed an answer or other response to the Complaint in the Circuit
Court of St. Clair County prior to removal and is not aware of any currently pending motions in
that court.

31. Pursuant to 28 U.S.C. § 1446(d) promptly upon filing this Notice of Removal,
copies hereof will be sent to Plaintiff’s counsel and filed with the Clerk of the Court of the Circuit
Court of St. Clair County. Dole will also file proof of filing this Notice of Removal with the Clerk
of Court of the Circuit Court of St. Clair County with proof of service on all parties.

III.  Reservation of Rights and Defenses.
32. Dole reserves the right to amend or supplement this Notice of Removal, and

reserves all rights and defenses, including those available under the Federal Rules of Civil
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Procedure, including Rule 12. In the event Plaintiff files a motion to remand, or the Court considers
remand sua sponte, Dole respectfully results the opportunity to submit additional argument and/or
evidence in support of removal.

CONCLUSION

WHEREFORE, Dole removes this case from the Circuit Court of St. Clair County to the
United States District Court for the Southern District of Illinois.

Submitted this 7 day of July, 2022.

Respectfully submitted,

FAEGRE DRINKER BIDDLE & REATH
LLP

/s/ Ruben 1. Gonzalez

Sarah L. Brew (Pro Hac Vice Forthcoming)
sarah.brew(@faegredrinker.com

Tyler A. Young (Pro Hac Vice Forthcoming)
tyler.young@faegredrinker.com

Rory Collins (Pro Hac Vice Forthcoming)
rory.collins@faegredrinker.com

Faegre Drinker Biddle & Reath LLP

2200 Wells Fargo Center

90 S. Seventh Street

Minneapolis, MN

Phone: (612) 766-7000

Fax: (612) 766-1600

Ruben 1. Gonzalez (ARDC# 6320689)
ruben.gonzalez@faegredrinker.com
Faegre Drinker Biddle & Reath LLP
320 S. Canal Street, Suite 3300
Chicago, IL 60606

Phone: (312) 569-1000

Fax: (312) 569-3000

Attorneys for Dole Packaged Foods, LLC.
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CERTIFICATE OF SERVICE

This is to certify that I have this 7" Day of July, 2022, I served a copy of the foregoing
Notice of Removal upon the following counsel of record via U.S. Regular Mail:

David C. Nelson

Nelson & Nelson, Attorneys at Law, P.C.
429 North High Street, P.O. Box Y
Belleville IL 62220

Tel:  618-277-4000

Email: dnelson@nelsonlawpc.com

Matthew H. Armstrong

Armstrong Law Firm LLC

8816 Manchester Road No. 109

St. Louis, MO 6344

Tel: 314-258-0212

Email: matt@mattarmstronglaw.com

Stuart L. Cochran

Cochran Law PLLC

12720 Hillcrest Road Suite 1045
Dallas, Texas 75230

Te;: 972-387-4040

Email: stuart@scochranlaw.com

Attorneys for Plaintiff and the Putative Class

/s/ Ruben I. Gonzalez
Ruben 1. Gonzalez
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EXHIBIT A
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Cf:) Wolters Kluwer

PROCESS SERVER DELIVERY DETAILS

Date: Wed, Jun 8, 2022
Server Name: DROP SERVICE
Entity Served DOLE PACKAGE FOODS LCL
Case Number 224A022

Jurisdiction CA

Inserts
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Marie Zaiz
Circuit Clerk
Ashley Doughty
221 A0022
St. Clair County
1/12/2022 10:40 AM
16263555
COUNTY OF ST. CLAIR, STATE OF ILLINOIS
JAMIE JACKSON, individually and on )
behalf of all other similarly-situated )
citizens of Illinois and the United )
States, )
)
Plaintiff, )
v. ) No. 221§A0022
) B o2r
DOLE PACKAGED FOODS, LLC, ) wem=R
Defendant. ) o I
L z I
Serve: Dole Packaged Foods, LLC n A
CT Corporation System RAGT g A 2 cpaspas
818 West 7th St. : S -
Los Angeles CA 90017

CLASS ACTION COMPLAINT

Plaintiff, Jamie Jackson, individually and on behalf of all other similarly-situated citizens
of Illinois and citizens of the United States, alleges the following facts and claims upon personal

knowledge, investigation of counsel, information and belief.

NATURE OF THE CASE
l.

This case arises out of deceptive, unfair, and false merchandising practices of Dole
Packaged Foods LLC (“Defendant”) with respect to its Dole brand Cherry Mixed Fruit; Diced
Apples; Diced Pears; Mandarin Oranges; Mixed Fruit; Pineapple Tidbits; Red Grapefruit Sunrise;

Tropical Fruit; and Yellow Cling Diced Peaches with the label “in 100% fruit juice” (collectively,

the “Fruit”).

Page 1 of 17
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2. On the label of the Fruit, Defendant prominently represents that the Fruit is “in
100% fruit juice,” which leads Illinois and United States consumers to believe that the juice in the
container is in fact 100% fruit juice and contains no other added ingredients.

3. However, in addition to various fruit juices, the Fruit’s juice also contains ascorbic
acid and citric acid (the “Added Ingredients™).

4. While ascorbic acid may be a source of Vitamin C, food-grade ascorbic acid is a
commercially-manufactured food additive used in processed foods primarily as an antioxidant
used to control the growth of microorganisms, i.e. a preservative.

5. Ascorbic acid is not fruit juice.

6. While citric acid may be found naturally in citrus fruits, food-grade citric acid is a
commercially-manufactured food additive used in processed fqods primarily as a pH adjuster to

induce tart flavor and control the growth of microorganisms, i.e. a flavor agent and/or a

preservative.
7. Citric acid is not fruit juice.
8. The Fruit contains the Added Ingredients in direct contravention to its express

representation that it is “in 100% fruit juice.”

9. Plaintiff and reasonable consumers reasonably believe, define, and assume that
Fruit labeled “in 100% fruit juice” is in fact in 100% fruit juice and does not contain any added
ingredients.

10.  Because the Fruit contains the Added Ingredients, the representation that the Fruit
is “in 100% fruit juice” is unfair, false, deceptive, and misleading.

11.  Defendant’s misrepresentation unlawfully causes Plaintiff and Class Members to

pay an inflated price for the Fruit.

Page 2 of 17
Case No.: 22-L-
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12.  Plaintiff brings this case to recover damages and for injunctive relief as a result of
Defendant’s false, deceptive, and misleading marketing and advertising in violation of the Illinois
Consumer Fraud and Deceptive Business Practices Act (“ICFA”) and common law.

PARTIES

13. Plaintiff, Jamie Jackson, is an Illinois citizen residing in Mascoutah, St. Clair
County, Illinois. On numerous occasions during the Class Period (as defined below), including as
recently as April 1, 2021, Plaintiff purchased Defendant’s Mixed Fruit at Schnuck’s Market in
Belleville for personal, family, or household purposes after reviewing the packaging label and
noting that it said “in 100% fruit juice.” The purchase price of the Fruit was $3.29 per unit.
Plaintiff’s claim is typical of all class members in this regard. Moreover, the label of each of the
Fruit is substantially similar such that Plaintiff has standing to bring claims on behalf of Fruit she
has not actually purchased.

14.  Defendant, Dole Packaged Foods, LLC, is a California limited liability partnership
with its principal place of business in Westlake Village, California.

JURISDICTION AND VENUE

15.  This Court has subject matter jurisdiction over this action because the amount in
controversy exceeds the minimum jurisdictional limits of the Court.

16.  Plaintiff believes and alleges that the total value of her individual claims is, at
most, equal to the refund of the purchase price she paid for the Fruit. There is therefore no
diversity jurisdiction over this case.

17.  Because tﬁe value of Plaintiff’s claims is typical of all class members with respect
to the value of the claim, the total damages of Plaintiff and class members, inclusive of costs and

attorneys’ fees is far less than the five-million dollars ($5,000,000) minimum threshold to create

Page 3 of 17
Case No.: 22-L-
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federal court jurisdiction. There is therefore no CAFA jurisdiction for this case.

18.  Defendant cannot plausibly allege that it had sufficient sales of the Fruit during
the Class Period to establish an amount in controversy that exceeds CAFA’s jurisdictional
threshold.

19.  This Court has personal juriédiction over Defendant because Defendant has more
than minimum contacts with the State of Illinois and has purposefully availed itself of the
privilege of conducting business in this state. In addition, as explained below, Defendant
committed affirmative tortious acts within the State of Illinois that gives rise to civil liability,
including distributing the Fruit for sale throughout the State of Illinois and the United States.

20.  Venue is proper in this forum pursuant to 735 ILCS 5/2-101 because the
transaction out of which the causes of action arose occurred in this county.

ALLEGATIONS OF FACT

21. Defendant produces, markets, and sells the Fruit throughout the United States,
including Illinois.

22.  Defendant affixed a label to the containers in which it sells its Fruit stating “in
100% fruit juice.” The label misleads consumers because it misstates the ingredients in the Fruit.

23.  Defendant then placed the Fruit with the misleading labels into the stream of
commerce, where it was purchased by Plaintiff and Class Members.

24.  Reasonable consumers in Illinois and in the United States assume that food product
labeling is true and accurate, and manufacturers, including Defendant, know that reasonable

consumers rely upon those labels in making their purchasing decisions.

Page 4 of 17
Case No.: 22-L-
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25.  Plaintiff and reasonable consumers rely on the truth and accuracy of Defendant’s
labels, including representations about the ingredients and contents when purchasing food
products.

26.  The misrepresentation described herein is material in that it concerns the type of
information upon which a reasonable consumer would be expected to rely in deciding whether to
purchase the Fruit. Specifically, the claim that the Fruit is “in 100% fruit juice” is a material fact.

27.  Defendant claims that the Fruit is “in 100% fruit juice” when it actually contains
the Added Ingredients. Because the Added Ingredients are not fruit juice, the claim “in 100% fruit
juice” is inaccurate, deceptive, unfair, and misleading to purchasers.

28. Reasonable consumers, including Plaintiff, therefore pay more for the Fruit “in
100% fruit juice” that they do not actually receive, and for which they would have paid less or not
purchased at all had the truth been known.

29. At all times, Defendant intended for consumers including the Plaintiff to rely on
the label’s representation that the Fruit is “in 100% fruit juice.” Otherwise, the “in 100% fruit
juice” representation serves no purpose.

30.  Plaintiff and reasonable consumers have been actually deceived by Defendant’s
misrepresentation.

31. At all times, Defendant’s misrepresentation was intentional. Defendant knew (a)
what ingredients it was putting in the Fruit; (b) that its own label misrepresented what ingredients
were in the Fruit; (¢) that reasonable consumers would view, assume true, and rely upon
information on the “in 100% fruit juice” representation in making their purchasing decisions; (d)

that the label misstated the true nature of the ingredients in the Fruit; (e) that it was not giving the

Page 5 of 17
Case No.: 22-L-
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consumer the benefit of the bargain; and (f) that it was fraudulently charging consumers for Fruit
with Added Ingredients while claiming no Added Ingredients were present.

32.  Defendant’s misrepresentation constitutes unfair or deceptive acts or practices,
including but not limited to the use or employment of a deception, fraud, false pretense., false
promise, or misrepresentation within the meaning of the ICFA

33.  As to the particulars of Defendant’s fraudulent conduct, Defendant intentionally
and knowingly misrepresented the ingredients in the Fruit by falsely claiming that the Fruit is “in
100% fruit juice,” which it intended consumers to rely upon whenever they read the label and
purchased the product.

34.  Plaintiff provided pre-suit notice of a breach of warranty, having apprised the
Defendant in writing of the problem with the Fruit that she purchased.

35.  There is substantial danger that the Defendant’s wrongful retail practices Will
continue because Defendant continues to advertise, distribute, label, manufacture, market and sell
the Fruit in a false, misleading, unfair and deceptive maﬁner, all while denying same.

CLASS ALLEGATIONS

36.  Pursuantto 735 ILCS 5/2-801 et. seq., Plaintiff brings this action on her own behalf
and on behalf of proposed classes of all other similarly situated persons (“Class Members” of the
“Class”) consisting of:

The “Illinois Class” applicable to Count I:

All citizens of Illinois who purchased Dole brand Cherry Mixed Fruit; Diced

Apples; Diced Pears; Mandarin Oranges; Mixed Fruit; Pineapple Tidbits; Red

Grapefruit Sunrise; Tropical Fruit; and/or Yellow Cling Diced Peaches with the

label ““ in 100% Fruit Juice” for personal, family, or household purposes during the
five years preceding the filing of this Complaint (the “Class Period”).

Page 6 of 17
Case No.: 22-L-
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The “Nationwide Class” applicable to Counts II and III:

All current citizens of the United States who purchased Dole brand Cherry Mixed

Fruit; Diced Apples; Diced Pears; Mandarin Oranges; Mixed Fruit; Pineapple

Tidbits; Red Grapefruit Sunrise; Tropical Fruit; and Yellow Cling Diced Peaches

with the label “in 100% Fruit Juice” for personal, family, or household purposes

during the Class Period.

37.  Excluded from the Classes are: (a) federal, state, and/or local governments,
including, but not limited to, their departments, agencies, divisions, bureaus, boards, sections,
groups, counsels, and/or subdivisions; (b) any entity in which Defendant has a controlling interest,
to include, but not limited to, its legal representative, heirs, and successors; (c) all persons who are
presently in bankruptcy proceedings or who obtained a bankruptcy discharge in the last three years;
and (d) any judicial officer in the lawsuit and/or persons within the third degree of consanguinity
to such judge.

38.  Upon information and belief, the Classes consist of thousands of purchasers.
Accordingly, it would be impracticable to join all Class Members before the Court.

39. There are numerous and substantial questions of law or fact common to all of the
members of the Classes and which predominate over any individual issues. Included within the
common question of law or fact are:

a. whether the Fruit labels are false, misleading, and deceptive;

b. whether Defendant violated ICFA by selling the Fruit with false,
misleading, and deceptive representations;

c. whether Defendant’s acts constitute unfair, deceptive and/or fraudulent
business acts and practices or deceptive, untrue, and misleading advertising;

d. whether Defendant breached express and/or implied warranties to Plaintiff
and the Class Members;
e. whether Defendant intended that Plaintiff and the Class Members would

rely on its representations;

Page 7 of 17
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f. whether Defendant’s acts constitute deceptive, unfair, and fraudulent
business acts and practices or deceptive, untrue, and misleading
merchandising practices;

g. whether Defendant was unjustly enriched; and

h. the proper measure of damages sustained by Plaintiff and Class Members.

40.  The claims of Plaintiff are typical of the claims of Class Members, in that they share
the above-referenced facts and legal claims or questions with Class Members and there is a
sufficient relationship between the damage to Plaintiff and Defendant’s conduct affecting the
Classes.

4], Class Members and Plaintiff have no interests adverse to the interests of other Class
Members.

42, Plaintiff will fairly and adequately protect the interests of Class Members and has
retained competent and experienced counsel.

43. A class action is superior to other methods for the fair and efficient adjudication of
this controversy, since individual joinder of all Class Members is impracticable and no other group
method of adjudication of all claims asserted herein is more efficient and manageable for at least
the following reasons:

a. the claim presented in this case predominates over any questions of law or
fact, if any exists at all, affecting any individual member of the Classes;

b. absent Classes, the Class Members will continue to suffer damage and
Defendant’s unlawful conduct will continue without remedy while
Defendant profits from and enjoys its ill-gotten gains;

C. given the size of individual Class Members’ claims, few, if any, Class
Members could afford to or would seek legal redress individually for the
wrongs Defendant committed against them, and absent Class Members have
no substantial interest in individually controlling the prosecution of
individual actions;

Page 8 of 17
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d. when the liability of Defendant has been adjudicated, claims of all Class
Members can be administered efficiently and/or determined uniformly by
the Court; and

e. this action presents no difficulty that would impede its management by the
court as a class action, which is the best available means by which Plaintiff
and members of the Class can seek redress for the harm caused to them by
Defendant.

44.  Because Plaintiff seeks relief for all Class Members, the prosecution of separate
actions by individual members of the Classes would create a risk of inconsistent or varying
adjudications with respect to individual member of the Classes, which would establish
incompatible standards of conduct for Defendant.

45.  Further, bringing individual claims would overburden the Courts and be an
inefficient method of resolving the dispute, which is the center of this litigation. Adjudications
with respect to individual members of the Classes would, as a practical matter, be dispositive of
the interest of other members of the Classes who are not parties to the adjudication and may impair
or impede their ability to protect their interests. As a consequence, class treatment is a superior
method for adjudication of the issues in this case.

CLAIMS FOR RELIEF
COUNT 1

Violation of ICFA applicable only to the Illinois Class
(Deceptive Practices)

46.  Plaintiff repeats and re-alleges the allegations of the preceding paragraphs 1-45 as
if fully set forth herein.
47.  The ICFA declares the following to be unlawful: “Unfair methods of competition

and unfair or deceptive acts or practices, including but not limited to the use or employment of any

Page 9 of 17
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deception, fraud, false pretense, false prgmise, misrepresentation or the concealment, suppression
or omission of any material fact, with intent that others rely upon the concealment, suppression or
omission of such material fact . . . in the conduct of any trade or commerce.” 815 ILCS 505/2.

48. Defendant engaged in a deceptive practice by misrepresenting that the Fruit is “in
100% fruit juice,” when the product actually contains the Added Ingredients. The product was
therefore worth less than the product as represented, consumers paid a price premium which they
would not have paid absent Defendant’s misrepresentations, and consumers did not receive the
benefit of their bargain.

49. Defendant intended Plaintiff and reasonable consumers would rely on the deceptive
practice because Defendant is aware that consumers like Plaintiff and Class Members are
interested in purchasing products without added ingredients and that are consistent with
representations made on their packaging. Defendaﬁt intended to prey on these interests.

50.  Defendant’s misrepresentation is material because it conveys false information that
reasonable consumers would rely upon when considering whether or not to purchase the product.

51. Defendant’s deceptive practice occurred in the course of Defendant’s trade or
commerce because Defendant is in the business of manufacturing, distributing, and selling the
Fruit, and it does so throughout the United States, including throughout Illinois and in St. Clair
County.

52. Defendant’s deceptive practices proximately caused Plaintiff and consumers actual
damages, because:

a. neither Plaintiff nor any reasonable consumer would expect to find the
Added Ingredients in fruit labeled “in 100% fruit juice;”

Page 10 0of 17
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b. consumers purchase the product believing they will receive fruit in 100%
fruit juice but they do not actually receive fruit in 100% fruit juice because
of the presence of the Added Ingredients; and

c. consumers therefore do not receive the benefit of the bargain.

53.  These damages include the purchase price of the product or the difference between
what Plaintiff paid for the product and what the product was actually worth, or the price premium
associated with the deceptive practice. Because the product was not as represented, the product as
sold was worth less than the product as represented, and Plaintiff and Class Members paid an

excess amount for it. Had the truth be known, consumers would not have purchased the product at

all, or would have paid less for them.
COUNT II

Violation of ICFA applicable only to the Illinois Class
(Unfair Practices)

54.  Plaintiff repeats and re-alleges the allegations of the preceding paragraphs 1-45 as
if fully set forth herein.

55.  The ICFA declares the following to be unlawful: “Unfair methods of competition
and unfair or deceptive acts or practices, including but not limited to the use or employment of any
deception, fraud, false pretense, false promise, misrepresentation or the concealment, suppression
or omission of any material fact, with intent that others rely upon the concealment, suppression or
omission of such material fact . . . in the conduct 6f any trade or commerce.” 815 ILCS 505/2.

56.  Defendant engaged in unfair acts or practices by including the Added Ingredienté
in the Fruit without including the phrase “with added ingredients” to modify the “in 100% fruit

juice” claim on the Fruit’s label.

Page 11 of 17
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57.  Defendant intended that Plaintiff and reasonable consumers would rely on the
unfair acts or practices because Defendant did not disclose the presence of the Added Ingredients
on the front of the label of the Fruit. Rather, Defendant said the product is “in 100% fruit juice,”
intending that consumers would rely on the accuracy of the front of the label. Defendant is aware
that consumers like Plaintiff and Cl;ass Members are interested in purchasing products without
added ingredients and that are consistent with representations made on their packaging. Defendant
intended to prey on these interests.

58.  Defendant’s unfair acts or practices occurred in the course of Defendant’s trade or
commerce because Defendant is in the business of manufacturing, distributing, and selling the
Fruit, and it does so throughout the United States, including throughout Illinois and in St. Clair
County.

59. Defendant’s unfair acts or practices offend public policy by repfesenting that the
Fruit is “in 100% fruit juice” without being accompanied by a phrase indicating that the Fruit
contains the Added Ingredients. Public policy dictates that if canned or packaged fruit contains
100% juice and also contains non-juice ingredients, it must be accompanied by the phrase "with

added ingredients." See 21 C.F.R. 145.135(a)(4)(iv)' and 21 C.F.R. 101.30(b)(3)>.

I “Label declaration. Each of the ingredients used in the food shall be declared on the label as
required by the applicable sections of parts 101 and 130 of this Chapter.”

2 “If the beverage contains 100 percent juice and also contains non- juice ingredients that do not
result in a diminution of the juice soluble solids or, in the case of expressed juice, in a change in
the volume, when the 100 percent juice declaration appears on a panel of the label that does not
also bear the ingredient statement, it must be accompanied by the phrase "with added ___," the
blank filled in with a term such as "ingredient(s)," "preservative," or "sweetener," as appropriate
(e.g., "100% juice with added sweetener"), except that when the presence of the
non- juice ingredient(s) is declared as a part of the statement of identity of the product, this phrase
need not accompany the 100 percent juice declaration.”

Page 12 of 17
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60.  Defendant’s unfair acts or practices are immoral, unethical, oppressive, or
unscrupulous because clandestinely adding ingredients to the Fruit without adequately disclosing
the fact that the Fruit contains added ingredients does not comport with reasonable consumers’
expectations to be told the truth about what they are buying and putting into their bodies, or more
to the point, into the bodies of their children. The policy requiring the Fruit to be accompanied by
the phrase “with added ingredients” is to protect consumers from Defendant’s unfair acts or
practices. Defendant’s failure to disclose such is unethical and oppressive because they are trusted
to follow the law and adequately disclose what is in its products.

61.  Defendant’s unfair acts or practices leave the consumer with little alternative except
to submit to it because consumers have no control over the representations Defendant puts onto
the Fruit’s label and packaging.

62.  Defendant’s unfair acts or practices proximately caused Plaintiff and consumers
actual damages, because:

a. neither Plaintiff nor any reasonable consumer would expect to find the
Added Ingredients in fruit labeled “in 100% fruit juice;”

b. consumers purchase the product believing they will receive fruit in 100%
fruit juice but they do not actually receive fruit in 100% fruit juice because
of the presence of the Added Ingredients; and

C. consumers therefore do not receive the benefit of the bargain.

63.  These damages include the purchase price of the product or the difference between
what Plaintiff paid for the product and what the product was actually worth, or the price premium

associated with the deceptive practice. Because the product was not as represented, the product as

sold was worth less than the product as represented, and Plaintiff and Class Members paid an
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excess amount forit. Had the truth be known, consumers would not have purchased the product at
all, or would have paid less for them.

64.  These damages to Plaintiff and consumers more generally are substantial, are not
outweighed by any countervailing benefits to Plaintiff and consumers, and are damages the
Plaintiff and reasonable consumers could not reasonably have avoided because consumers have
no control over the representations Defendant puts onto the Fruit’s label and packaging.

COUNT 1II
Breach of Express Warranty applicable to the Nationwide Class

65.  Plaintiff repeats and re-alleges the allegations of the preceding paragraphs 1-45 as
if fully set forth herein.

66.  Defendant made the affirmation of fact and the promise to Plaintiff and the Class
Members that the Fruit is “in 100% fruit juice” guaranteeing to Plaintiff and the Class Members
that the Fruit was in conformance with the representation.

67.  This affirmation of fact and promise became part of the basis of the bargain in
which Plaintiff and Class Members purchased the Fruit, and Plaintiff and Class Members relied
on the affirmation when making their purchasing decisions.

68.  Defendant breached its express warranty that the Fruit is “in 100% fruit juice” by
providing Plaintiff and Class Members with Fruit containing the Added Ingredients.

69.  As a result of Defendant’s breach of warranty, Plaintiff and the Class Members
have been deprived of the benefit of their bargain in that they bought Fruit that were not what they

were was represented to be, and they have spent money on Fruit that had less value than was

reflected in the premium purchase price they paid for the Fruit.
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70.  Because Defendant made the affirmation of fact and promise directly on its own
labels and packaging, privity is not required to bring this claim.

71. Because Defendant is the sole manufacturer and seller of the Fruit, it has actual
knowledge that the Fruit are falsely labeled, and therefore pre-suit notice of this claim is not
required.

72.  Nonetheless, Plaintiff has provided Defendant with written notice of its breach of
warranty.

73.  Asaproximate result of Defendant’s breach of express warranty, Plaintiff and Class
Members suffered economic damages, including the full purchase price of the Fruit or the premium
paid for it. ‘

COUNTIV

In the alternative, Unjust Enrichment applicable to the Nationwide Class

74.  Plaintiff repeats and re-alleges the allf:gations of the preceding paragraphs 1-45 as
if fully set forth herein.

75.  Plaintiff and the Class Members conferred a benefit on Defendant in that they
purchased the Fruit that was manufactured, distributed, and sold by the Defendant.

76.  Defendant appreciated the benefit because, were consumers not to purchase the
F ruit, Defendant would have no sales and would make no money from the Fruit.

77.  Defendant’s acceptance and rétention of the benefit is inequitable and unjust
because the benefit was obtained by Defendant’s misleading representation about the ingredients

in the Fruit.
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78. Equity cannot in good conscience permit Defendant to be economically enriched
for such actions at Plaintiff and Class Members’ expense and in violation of Illinois law, and
therefore restitution and/or disgorgement of such economic enrichment is required.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff, individually and on behalf of all similarly situated persons, prays

the Court:
a. grant certification of this case as a class action,;
b. appoint Plaintiff as Class Representative and Plaintiff’s counsel as Class Counsel
for both Classes;
c. issue appropriate injunctive relief;
d. award compensatory damages to Plaintiff and the proposed Classes or,
alternatively, require Defendant to disgorge or pay restitution;
€. award statutory and punitive damages to Plaintiff and the proposed Classes;
f. award pre- and post-judgment interest;
g. award reasonable and necessary attorneys’ fees and costs to Class counsel, ahd
h. for all such other and further relief as may be just and proper.
Dated: January 12, 2022 Jamie Jackson, individually and on behalf of other similarly-

situated citizens of Illinois and the United States, Plaintiff

By:  /s/David C. Nelson
David C. Nelson (ARDC 6225722)
NELSON & NELSON, ATTORNEYS AT LAW, P.C.
420 North High Street, P.O. Box Y
Belleville IL 62220
Tel: 618-277-4000
Email: dnelson@nelsonlawpc.com
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Matthew H. Armstrong (ARDC 6226591)
ARMSTRONG LAW FIRMLLC

8816 Manchester Rd., No. 109

St. Louis MO 63144

Tel:  314-258-0212

Email: matt@mattarmstronglaw.com

Stuart L. Cochran (pro hac vice application forthcoming)
Texas State Bar No. 24027936

COCHRAN LAW PLLC

12720 Hillcrest Rd., Ste. 1045

Dallas, TX 75230

Tel:  972-387-4040

Email: stuart@scochranlaw.com

Attorneys for Plaintiff and the Putative Class
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CIRCUIT COURT FOR THE 20TH JUDICIAL CIRCUIT IAS
State of lllinois )

County of St. Clair ) ~ | Cace N, | 221A0022

Amount Claimed _ Over $50,000.00

JAMIE JACKSON, individually
and on behalf of all other similarly

situated current citizens of lllinois DOLE PACKAGED FOODS, LLC

and the United States, Vs
Plaintiff(s) Defendant(s)_
Classification Prefix L Code 02 Nature of Action ‘ Tort Code
TO THE.SH.ERIFF: SERVE THIS DEFENDANT AT:
PItf. Atty. David C. Nelson Code 6225722 NAME
Address 420 N. High, P.O. Box Y DOLE PACKAGED FOODS, LLC,
city Belleville, IL 62222 Phone 618-277-4000 Registered Agent CT Corp. System
Add. Pltf. Atty. Code ADDRESS 344 N Brand Bivd., Ste. 700
SUMMONS COPY
To the above named defendant(s). . ... .: CITY & STATE Glendale, CA 91203

D A. You are hereby summoned and required to appear before this court at
(court location) at M. On 20

to answer the complaint in this case, a copy of which is hereto attached If you fail to do so, a judgment by default may
be taken against you for the relief asked in the complaint.

@ B. You are summoned and required to file an answer to the complaint in this case, a copy of which is hereto
attached, or otherwise file your appearance, in the office of the clerk of this court within 30 days after service of this
summons, exclusive of the day of service. If you fail to do so, Judgment of decree by default may be taken against you
for the relief prayed in the complaint.

TO THE OFFICER:

This summons must be returned by the offlcer or other person to whom it was given for service, with
indorsement thereon of service and fees if any, immediately. after service. In the event that paragraph A of this
summons is applicable this summons may not be served less than three days before the day of appearance. If service
cannot be made, this summons shall be returned so indorsed.

This summons may not be served later than 30 days after its date.

WITNESS, 20

e B

" MARIE 2412, Circult {Terk

- ‘ 5/17/2022 Clerk ofC;)urt.
S E A L e Nora Sternau BY DEPUTY:
DATE OF SERVICE: 20

(To be inserted by officer on copy left with defendant

% or other person)
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I certify that I served this summons on defendants as follows:

(a)- (Individual defendants — personal):
By leaving a copy of the summons and a copy of the complaint with each individual defendant personally as follows:

Name of defendant Date of service

(b) - (Individual defendants - abode):

By leaving a copy of the summons and a copy of the complaint at the usual place of abode of each individual
defendant with a person of his family, of the age of 13 years or upwards, informing that person of the contents of the
summons, and also by sending a copy of the summons and of the complaint in a sealed envelope with postage fully
prepaid, addressed to each individual defendant at his usual place of abode, as follows:

Name of Person with Date of Date of
defendant whom left service. . mailing

(c) - Corporation defendants):
By leaving a copy of the summons and a copy of the complaint with the registered agent office, or agent of each
defendant corporation as follows:

_ Registered agent, : Date of
Defendant corporation ' officer or agent service’
(d) - (Other service):
SHERIFF'S FEES ' Sheriff of County
Service and return 3 , Deputy
Miles__ _ ........... $
Total ....................... $

Sheriff of " County
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CIRCUIT COURT FOR THE 20™ JUDICIAL CIRCUIT

COUNTY OF ST. CLAIR, STATE OF ILLINOIS

JAMIE JACKSON, individually and on

behalf of all other similarly-situated
citizens of Illinois and the United
States,

Plaintiff,
V.

DOLE PACKAGED FOODS, LLC,

Defendant.

No. 22A0022

N N N N e N N N e N N’

AFFIDAVIT OF DAMAGES

This affidavit is made pursuant to Supreme Court Rule 222(b). Under the penalties of

perjury as provided by Section 1-109 of the Code of Civil Procedure, the undersigned certifies

that the money damages sought by Plaintiff herein do exceed $50,000.00.

Dated: January 12, 2022

Respectfully submitted,

David C. Nelson (ARDC 6225722)

NELSON & NELSON, ATTORNEYS AT LAW, P.C.
420 North High Street, P.O. Box Y

Belleville, IL 62222

Tel:  618-277-4000

Email: dnelson@nelsonlawpc.com

Matthew H. Armstrong (ARDC 6226591)
ARMSTRONG LAW FIRM LLC

8816 Manchester Rd., No. 109

St. Louis, MO 63144

Tel:  314-258-0212

Email: matt@mattarmstronglaw.com
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Marie Zaiz
Circuit Clerk
Ashley Doughty
22LA0022

St. Clair County

1/12/2022 10:40 AM

16263555
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Stuart L. Cochran (pro hac vice application forthcoming)
Texas State Bar No. 24027936

COCHRAN LAWPLLC

12720 Hillcrest Rd., Ste. 1045

Dallas, TX 75230

Tel:  972-387-4040

Email: stuart@scochranlaw.com

Attorneys for Plaintiff and the Putative Class
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Marie Zaiz

Circuit Clerk

Ashley Doughty

22LA0022

St. Clair County

CIRCUIT COURT FOR THE 20™ JUDICIAL CIRCUIT 1/12/2022 10:40 AM

COUNTY OF ST. CLAIR, STATE OF ILLINOIS 16263555
JAMIE JACKSON, individually and on )
behalf of all other similarly-situated )
citizens of Illinois and the United )
States, )
)
Plaintiff, )

V. ) No. 22470022
)
DOLE PACKAGED FOODS, LLC, )
)
Defendant. )
ENTRY OF APPEARANCE

NOW COMES DAVID C. NELSON and the law firm of NELSON & NELSON,
ATTORNEYS AT LAW, P.C., and hereby enter their appearance as attorneys of record for the
Plaintiff, Jamie Jackson, in the above-entitled proceedings.

Dated: January 12, 2022 Respectfully Submitted,

vy DA (e

David C. Nelson (ARDC 6225722)

NELSON & NELSON, ATTORNEYS AT LAW, P.C.
420 North High Street, P.O. Box Y

Belleville, IL 62222

Tel:  618-277-4000

Email: dnelson@nelsonlawpc.com

Attorneys for Plaintiff and the Putative Class
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Marie Zaiz_

Circuit Clerk

Ashley Doughty
22LA0022

St. Clair County
1/12/2022 10:40 AM

CIRCUIT COURT FOR THE 20™ JUDICIAL CIRCUIT 16263555
COUNTY OF ST. CLAIR, STATE OF ILLINOIS '

JAMIE JACKSON, individually and on
behalf of all other similarly-situated
citizens of [llinois and the United
States,

Plaintiff,

V. No. 224A0022

DOLE PACKAGED FOODS, LLC,

Defendant.

ENTRY OF APPEARANCE

NOW COMES MATTHEW H. ARMSTRONG and the law firm of ARMSTRONG
LAW FIRM LLC, and hereby enter their appearance as attorneys of record for the Plaintiff,
Jamie Jackson, in the above-entitled proceedings.

Dated: January 12, 2022 Respectfully Submitted,

By: X\ o W A >
Matthew H. Armstrong (ARDC 6226591)
ARMSTRONG LAW FIRM LLC
8816 Manchester Rd., No. 109
St. Louis, MO 63144
Tel:  314-258-0212
Email: matt@mattarmstronglaw.com

Attorneys for Plaintiff and the Putative Class

Page 1 of 1
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CIRCUIT COURT FOR THE 20™ JUDICIAL CIRCUIT
COUNTY OF ST. CLAIR, STATE OF ILLINOIS

JAMIE JACKSON, individually and on
behalf of all other similarly-situated
citizens of Illinois and the United

States,

V.

No. 22:10022

DOLE PACKAGED FOODS, LLC,

)
)
)
)
)
Plaintiff, )
)
)
)
)
)

Defendant.

PLAINTIFF’S MOTION FOR CLASS CERTIFICATION

Marie Zaiz

Circuit Clerk

Ashley Doughty
22LA0022

St. Clair County
1/12/2022 10:40 AM
16263555

COMES NOW Plaintiff, Jamie Jackson, individually and on behalf of all other similarly

situated current citizens of Illinois and the United States, by and through counsel and move for

certification of classes defined as follows:

The “Illinois Class” applicable to Count I:

All citizens of Illinois who purchased Dole brand Cherry Mixed
Fruit; Diced Apples; Diced Pears; Mandarin Oranges; Mixed Fruit;
Pineapple Tidbits; Red Grapefruit Sunrise; Tropical Fruit; and/or
Yellow Cling Diced Peaches with the label ““ in 100% Fruit Juice”
for personal, family, or household purposes during the five years
preceding the filing of this Complaint (the “Class Period”).

The “Nationwide Class” applicable to Counts II and III:

All current citizens of the United States who purchased Dole brand
Cherry Mixed Fruit; Diced Apples; Diced Pears; Mandarin
Oranges; Mixed Fruit; Pineapple Tidbits; Red Grapefruit Sunrise;
Tropical Fruit; and Yellow Cling Diced Peaches with the label “in
100% Fruit Juice” for personal, family, or household purposes
during the Class Period.

Page 1 of 6
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Excluded from the Classes are: (a) federal, state, and/or local governments, including, but
not limited to, their departments, agencies, divisions, bureaus, boards, sections, groups, counsels,
and/or subdivisions; (b) any entity in which Defendant has a controlling interest, to include, bui
not limited to, their legal representative, heirs, and suécessors; (c) all persons who are presently
in bankruptcy proceedings or who obtained a bankruptcy discharge in the last three years; and
(d) any judicial officer in the lawsuit and/or persons within the third degree of consanguinity to
such judge.

Section 2—801 of the Illinois Code of Civil Procedure, which is patterned after Rule 23 of
the Federal Rules of Civil Procedure, sets forth the prerequisites needed to maintain a class
action. Uesco Indus., Inc. v. Poolman of Wisconsin, Inc., 993 N.E.2d 97, 108 (1ll. App. Ct. 2013)
citing 735 ILCS 5/2-801 (West 2008). “Given the relationship between these two provisions,
federal decisions interpreting Rule 23 are persuasive authority with regard to questions of class
certification in Illinois.” /d. Under section 2—801, a class may be certified only if the following
four requirements are established: “(1) the class is so numerous that joinder of all members is
impracticable; (2) there are questions of fact or law common to the class, which common
questions predominate over any questions affecting only individual members; (3) the
representative parties will fairly and adequately protect the interests of the class; and (4) the class
action is an appropriate method for the fair and efficient adjudication of the controversy.” Id.

“To determine whether the proposed class should be certified, the court accepts the
allegations of the complaint as true.” Clark v. TAP Pharmaceutical Products, Inc., 343
I11.App.3d 538, 54445, 278 1ll.Dec. 276, 798 N.E.2d 123 (2003). “The trial court has broad
discretion to determine whether a propdsed class satisfies the requirements for class certification

and should err in favor of maintaining class [certifications].” /d.

Page 2 of 6
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1. The Classes Are So Numerous that Joinder of All Members is Impracticable.

The classes satisfy the numerosity requirement because there are at least hundreds of
people and likely thousands in the class. See Cruz v. Unilock Chicago, 383 111. App. 3d 752,
767-68, 892 N.E.2d 78, 94 (2008) (finding 80 or 90 class members supports a finding of
numerosity.). Where there are a number of potential claimants, and the individual amount
claimed by each is small, making redress on an individual level difficult, if not impossible,
Illinois courts have been particularly receptive to proceeding on a class action basis. Phillips v.
Ford Motor Co., No. 99-L-1041, 2003 WL 23353492, at *2 (1ll. Cir. Ct. Sept. 15, 2003).

2. There Are Questions of Fact and Law Common to the Classes and Common
Questions Predominate Over Any Questions Affecting Only Individual Members.

In order to satisfy the second requirement of section 2-801, namely that a common
question of fact or law predominates over other questions affecting only individual class
members, it must be shown that successful adjudication of the purported class representatives
individual claims will establish a right of recovery in other class members. Ramirez v. Midway
Moving & Storage, Inc., 378 Ill. App. 3d 51, 54-55, 880 N.E.2d 653, 657 (2007). As long as |
there are questions of fact or law common to the class and these predominate over questions
affecting only individual members of such class, the statutory requisite is met. Id. citing Slimack
v. Country Life Insurance Co., 227 IIl.App.3d 287, 292, 169 Ill.Dec. 190, 591 N.E.2d 70 (1992).
Determining whether issues common to the class predominate over individual issues requires the
court to identify the substantive issues that will control the outcome, assess which issues will
predominate, and then determine whether these issues are common to the class. /d. Such an
inquiry requires the court to look beyond the pleadings to understand the claims, defenses,

relevant facts, and applicable substantive law. /d. Once the basic determination has been made
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that a predominating common question of fact or law exists, the fact that there may be individual
questions will not defeat the predominating common question.” /d. The requirement of
individual proofs should not be a bar to a class action. /d.

Certification require(s] only that there be either a prédominating common issue of law or
fact, not both. Martin v. Heinold Commodities, Inc., 117 111.2d 67, 81, 109 I1l.Dec. 772, 510
N.E.2d 840 (1994). <A class action can properly be prosecuted where a defendant is alleged to
have acted wrongfully in the same basic manner as to the entire class.” Phillips v. Ford Motor
Co., No. 99-L-1041, 2003 WL 23353492, at *2 (Ill. Cir. Ct. Sept. 15, 2003). A common
question may be shown when class members are aggrieved by the same or similar conduct. /d.

The common and predominate issue in this case is that Defendant made the same false,
misleading, and unfair representation to each and every class member when it sold its product
with the label “in 100% fruit juice” when the product contains other added ingredients. Indeed,

| the claims of every class member will rise or fall on the resolution of that question. See Suchanek

v. Sturm Foods, Inc., 764 F.3d 750, 757 (7th Cir. 2014).

3. The Class Representative Will Fairly and Adequately Protect the Interests of the
Classes.

The purpose of the adequate representation requirement is to ensure that all class
members will receive proper, efficient, and appropriate protection of their interests in the
presentation of the claim. Walczak v. Onyx Acceptance Corp., 365 111.App.3d 664, 678, 302
Ill.Dec. 920, 850 N.E.2d 357 (2006). The test to determine the adequacy of representation is
whether the interests of those who are parties are the same as those who are not joined. The
interest of the Plaintiff is the same as the class members because each was harmed in the same

way, and each has the same interest in recovering for Defendant’s false, deceptive, and unfair
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labeling.

4. A Class Action Is the Appropriate Method For the Fair and Efficient Adjudication
of the Controversy.

The fourth requirement for class certification is that the class action is én appropriate
method for fairly and efficiently adjudicating the controversy. Ramirez v. Midway Moving &
Storage, Inc., 378 111. App. 3d 51, 56, 880 N.E.2d 653, 658 (2007). In deciding whether the
fourth requirement is met, a court considers whether a class action can best secure economies of
time, effort, and expense or accomplish the other ends of equity and justice that class actions
seek to obtain. Id. Where the first three requirements for class certification have been satisfied,
the fourth requirement may be considered fulfilled as well.

Because the first three requirements of class certification have been met here, so, too, has
thé appropriateness requirement. Moreover, this class action can best secure economies of time,
effort, and expense or accomplish the other ends of equity and justice that class actions seek to
obtain, because no individual class member would have the resources to pursue his or her claims
absent the class mechanism, considering the amount in controversy for each claimant. See
Suchanek v. Sturm Foods, Inc., 764 F.3d 750, 757 (7th Cir. 2014); see also Phillips v. Ford
Motor Co., No. 99-L-1041, 2003 WL 23353492, at *9 (Ill. Cir. Ct. Sept. 15, 2003) (“The
evidence presented to the Court supports the conclusion that, not only is a class action an
appropriate method for the fair adjudication of the disputes between Ford and the Classes, but
also that it may be the only means by which these disputes may be efficiently resolved.”).

Plaintiff expressly reserves the right to amend this motion as this case progresses.

WHEREFORE, Plaintiff respectfully requests that the Court enter an Order (1) certifying

the classes as defined above; (2) appointing Plaintiff Jamie Jackson as Class Representative; (3)
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appointing David C. Nelson, Matthew H. Armstrong, and Stuart L. Cochran as Co-Class
Counsel, (4) and for such further relief as the Court determines fair and just.
Dated: January 12, 2022 Jamie Jackson, individually and on behalf of other

similarly-situated citizens of Illinois and the United States,
Plaintiff

By:  /s/David C. Nelson
David C. Nelson (ARDC 6225722)
NELSON & NELSON, ATTORNEYS AT Law, P.C.
420 North High Street, P.O. Box Y
Belleville IL 62220
Tel:  618-277-4000
Email: dnelson@nelsonlawpc.com

Matthew H. Armstrong (ARDC 6226591)
ARMSTRONG LAW FIRM LLC

8816 Manchester Rd., No. 109

St. Louis MO 63144

Tel:  314-258-0212

Email: matt@mattarmstronglaw.com

Stuart L. Cochran (pro hac vice application forthcoming)
Texas State Bar No. 24027936

COCHRAN LAW PLLC

12720 Hillcrest Rd., Ste. 1045

Dallas, TX 75230

Tel:  972-387-4040

Email: stuart@scochranlaw.com

Attorneys for Plaintiff and the Putative Class
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UNITED STATES DISTRICT COURT
SOLTHERN DISTRICT OF ILLINOIS

JAMIE JACKSON, individually and on
behalf of all other similarly-si-uated
citizens of Illinois and the United States,

Case No.: 22-cv-1448
PlaintifTs,
V.

DOLE PACKAGED FOODS, LLC,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

DECLARATION OF BRIAN THOMAS IN SUPPORT OF NOTICE OF REMOVAL

I, BRIAN THOMAS, declare as follows:

1. I am Head of Customer Marketing at Dole Packaged Foods, LLC located at 3059
Townsgate Road, Suite 4000 in Westlake Village, California 91361. I have personal knowledge of
the facts stated herein and if called as a witness could competently testify thereto.

2. I'understand that the plaintiff in this action, Jamie Jackson, alleges claims on behalf
of an [llinois Class and Nationwide Class of consumers who purchased the following Dole® Fruit
Bowl® products labeled “in 100% fruit juice™: Cherry Mixed Fruit; Diced Apples; Diced Pears;
Mandarin Oranges; Mixed Fruit: Pineapple Tidbits; Red Grapefruit Sun-ise; Tropical Fruit; and
Yellow Cling Diced Peaches (colectively, the “Products™).

3. I understand that the complaint was filed on or about January 12, 2022, and that the
alleged Class Period is “the five years preceding the filing of this Complaint.”

4. I have reviewed Dole’s records kept in the ordinary course of business and can

confirm that the retail sales of the Products from January 2017 through June 2021 for Illinois only

totaled approximately [
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[ declare under penalty of perjury of the laws of the United States of America that the

/zo/;; ;

BRIAN THOMAS

foregoing is true and correct.
MLV\ '\haﬁ,
t MJ‘HA s A~ On é

Executed a
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