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MICHAEL FAILLACE & ASSOCIATES, P.C.
60 East 42nd Street, Suite 4510

New York, New York 10165
Telephone: (212) 317-1200

Facsimile: (212) 317-1620

Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ABEL DE JESUS AGUIRRE, ADRIAN
OLGUIN MARTINEZ, ARMANDO
HERNANDEZ, CARLOS HUMBERTO
REYES HERRERA, HORWIN VENTURA
CANDIA, JAVIER DE JESUS ARMENTA,
JOSE ANTONIO ROMERO ROMERO
(A.K.A. ANTONIO ROMERO), JOSUE
MENDEZ OLGUIN, VALENTE ASCENCIO,
YONIER ALBERTO GIRALDO OROZCO,
ROMAN OLGUIN, ABELARDO PEREZ
TORRALBA, WILLIAM PALADINES, JUAN
PALACIOS, MIGUEL ANGEL GALICIA
JIMENEZ, CARLOS VIDALS RAMOS,
MISAEL LEON SANCHEZ, ARMANDO
RAFAEL MESINAS, HERNAN LOPEZ
CARRANZA, MARCOS ALCANTARA
HERNANDEZ, JESUS ANGEL BASURTO,
JAVIER FLORES SEGUNDO, JOSE
GUSTAVO PERALTA AVENDANO, and
OSBAN YOVANY LONDONO
CASTRILLON, individually and on behalf of
others similarly situated,

Plaintiffs,
-against-
MAXDELIVERY 2, LLC (D/BIA MAX
DELIVERY), CHRISTOPHER SIRAGUSA,
and PAUL ABRAMSKY,

Defendants.

COMPLAINT

COLLECTIVE ACTION UNDER
29 U.S.C. § 216(b) AND RULE 23
CLASS ACTION

ECF Case

Plaintiffs Abel De Jesus Aguirre, Adrian Olguin Martinez, Armando Hernandez, Carlos

Humberto Reyes Herrera, Horwin Ventura Candia, Javier De Jesus Armenta, Jose Antonio
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Romero Romero (a.k.a. Antonio Romero), Josue Mendez Olguin, Valente Ascencio, Yonier
Alberto Giraldo Orozco, Roman Olguin, Abelardo Perez Torralba, William Paladines, Juan
Palacios, Miguel Angel Galicia Jimenez, Carlos Vidals Ramos, Misael Leon Sanchez, Armando
Rafael Mesinas, Hernan Lopez Carranza, Marcos Alcantara Hernandez, Jesus Angel Basurto,
Javier Flores Segundo, Jose Gustavo Peralta Avendano, and Osban Yovany Londono Castrillon ,
individually and on behalf of others similarly situated (collectively, “Plaintiffs”), by and through
their attorneys, Michael Faillace & Associates, P.C., upon their knowledge and belief, and as
against Maxdelivery 2, LLC (d/b/a Max Delivery), (“Defendant Corporation”), Christopher
Siragusa and Paul Abramsky, (“Individual Defendants”), (collectively, “Defendants”), allege as
follows:

NATURE OF ACTION

1.  Plaintiffs are both current and former employees of Defendants Maxdelivery 2, LLC
(d/b/a Max Delivery), Christopher Siragusa, and Paul Abramsky.

2. Defendants own, operate, or control a delivery company, located at 318 West 39th
Street, New York, New York 10018 under the name “Max Delivery”.

3. Upon information and belief, individual Defendants Christopher Siragusa and Paul
Abramsky, serve or served as owners, managers, principals, or agents of Defendant Corporation
and, through this corporate entity, operate or operated the delivery company as a joint or unified
enterprise.

4.  Plaintiffs have been employed as delivery workers at the delivery company located
at 318 West 39th Street, New York, New York 10018.

5. Plaintiffs have ostensibly been employed as delivery workers. However, they have
been required to spend a considerable part of their work day performing non-tipped duties,

including but not limited to cleaning the bathroom, taking out the garbage, mopping and sweeping
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the entire floor, throwing out over due food, preparing bags for deliveries, handing flyers in the
streets, cleaning the windows, taking out the trash and stocking inventories (hereafter the “non-
tipped duties™).

6. At all times relevant to this Complaint, Plaintiffs have worked for Defendants in
excess of 40 hours per week, without appropriate minimum wage, overtime, and spread of hours
compensation for the hours that they have worked.

7. Further, Defendants have failed to pay Plaintiffs the required “spread of hours” pay
for any day in which they have had to work over 10 hours a day.

8.  Defendants have employed and accounted for Plaintiffs as delivery workers in their
payroll, but in actuality their duties have required a significant amount of time spent performing
the non-tipped duties alleged above.

9. Regardless, at all relevant times, Defendants have paid Plaintiffs either at the lowered
tip-credited rate or at a rate that is below the minimum wage.

10. However, under both the FLSA and NYLL, Defendants are not entitled to take a tip
credit because Plaintiffs’ non-tipped duties have exceeded 20% of each workday, or 2 hours per
day, whichever is less in each day. 12 N.Y. C.R.R. §146.

11. Upon information and belief, Defendants have employed the policy and practice of
disguising Plaintiffs’ actual duties in payroll records by designating them as delivery workers
instead of non-tipped employees. This has allowed Defendants to avoid paying Plaintiffs at the
minimum wage rate and has enabled them to pay them either at the lowered tip-credited rate or at
a rate that is below the minimum wage rate.

12. In addition, Defendants have maintained a policy and practice of unlawfully
appropriating Plaintiffs’ and other tipped employees’ tips and have made unlawful deductions

from these Plaintiffs’ and other tipped employees’” wages.
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13. Defendants’ conduct has extended beyond Plaintiffs to all other similarly situated
employees.

14. At all times relevant to this Complaint, Defendants have maintained a policy and
practice of requiring Plaintiffs and other employees to work in excess of forty (40) hours per week
without providing the minimum wage and overtime compensation required by federal and state
law and regulations.

15. Plaintiffs now bring this action on behalf of themselves, and other similarly situated
individuals, for unpaid minimum and overtime wages pursuant to the Fair Labor Standards Act of
1938, 29 U.S.C. § 201 et seq. (“FLSA”), and for violations of the N.Y. Labor Law 8§ 190 et seq.
and 650 et seq. (the “NYLL”), and the “spread of hours” and overtime wage orders of the New
York Commissioner of Labor codified at N.Y. Comp. CODES R. & REGS. tit. 12, § 146-1.6 (herein
the “Spread of Hours Wage Order”), including applicable liquidated damages, interest, attorneys’
fees and costs.

16. Plaintiffs now bring this action as a class action under Rule 23 and seek certification
of this action as a collective action on behalf of themselves, individually, and all other similarly
situated employees and former employees of Defendants pursuant to 29 U.S.C. § 216(b).

JURISDICTION AND VENUE

17. This Court has subject matter jurisdiction under 28 U.S.C. § 1331 (federal question)
and the FLSA, and supplemental jurisdiction over Plaintiffs’ state law claims under 28 U.S.C. 8
1367(a).

18.  Venue is proper in this district under 28 U.S.C. § 1391(b) and (c) because all, or a
substantial portion of, the events or omissions giving rise to the claims occurred in this district,

Defendants maintain their corporate headquarters and offices within this district, and Defendants
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operate a delivery company located in this district. Further, Plaintiffs have been employed by
Defendants in this district.

PARTIES

Plaintiffs

19. Plaintiff Abel De Jesus Aguirre (“Plaintiff De Jesus” or “Mr. De Jesus”) is an adult
individual residing in Bronx County, New York. Plaintiff De Jesus was employed by Defendants
at "Max Delivery" from approximately 2006 until on or about December 2015.

20. Plaintiff Adrian Olguin Martinez (“Plaintiff Olguin” or “Mr. Olguin”) is an adult
individual residing in Queens County, New York. Plaintiff Olguin has been employed by
Defendants at "Max Delivery" from approximately November 2015 until the Present Date.

21. Plaintiff Armando Hernandez (“Plaintiff Hernandez” or “Mr. Hernandez”) is an adult
individual residing in Kings County, New York. Plaintiff Hernandez was employed by Defendants
at Max Delivery from approximately December 2007 until on or about June 2016.

22. Plaintiff Carlos Humberto Reyes Herrera (“Plaintiff Reyes” or “Mr. Reyes”) is an
adult individual residing in Queens County, New York. Plaintiff Reyes was employed by
Defendants at "Max Delivery" from approximately September 2017 until on or about March 2018.

23. Plaintiff Horwin Ventura Candia (“Plaintiff Ventura” or “Mr. Ventura”) is an adult
individual residing in Bronx County, New York. Plaintiff Ventura has been employed by
Defendants at "Max Delivery” from approximately January 12, 2015 until the present date.

24. Plaintiff Javier De Jesus Armenta (“Plaintiff Armenta” or “Mr. Armenta”) is an adult
individual residing in Bronx County, New York. Plaintiff Armenta has been employed by
Defendants at "Max Delivery" from approximately February 2018 until the present date.

25. Plaintiff Jose Antonio Romero Romero (a.k.a. Antonio Romero) (“Plaintiff Romero”

or “Mr. Romero”) is an adult individual residing in Bronx County, New York. Plaintiff Romero
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was employed by Defendants at "Max Delivery" from approximately October 2016 until on or
about March 2018.

26. Plaintiff Josue Mendez Olguin (“Plaintiff Mendez” or “Mr. Mendez”) is an adult
individual residing in Queens County, New York. Plaintiff Mendez has been employed by
Defendants at "Max Delivery" from approximately August 2017 until the present date.

27. Plaintiff Valente Ascencio (“Plaintiff Ascencio” or “Mr. Ascencio”) is an adult
individual residing in Queens County, New York. Plaintiff Ascencio was employed by Defendants
at "Max Delivery" from approximately 2008 until on or about August 8, 2018.

28. Plaintiff Yonier Alberto Giraldo Orozco (“Plaintiff Giraldo” or “Mr. Giraldo”) is an
adult individual residing in New York County, New York. Plaintiff Giraldo has been employed by
Defendants at "Max Delivery" from approximately March 16, 2016 until the present date.

29. Plaintiff Roman Olguin (“Plaintiff Roman” or “Mr. Roman”) is an adult individual
residing in Queens County, New York. Plaintiff Roman was employed by Defendants at "Max
Delivery" from approximately September 15, 2017 until on or about July 18, 2018.

30. Plaintiff Abelardo Perez Torralba (“Plaintiff Perez” or “Mr. Perez”) is an adult
individual residing in Kings County, New York. Plaintiff Perez was employed by Defendants at
"Max Delivery” from approximately 2010 until on or about August 2015.

31. Plaintiff William Paladines (“Plaintiff Paladines” or “Mr. Paladines™) is an adult
individual residing in Queens County, New York. Plaintiff Paladines was employed by Defendants
at "Max Delivery" from approximately June 2013 until on or about March 2016.

32. Plaintiff Juan Palacios (“Plaintiff Palacios” or “Mr. Palacios”) is an adult individual
residing in Bronx County, New York. Plaintiff Palacios was employed by Defendants at "Max

Delivery" from approximately September 2012 until on or about July 2015.
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33. Plaintiff Miguel Angel Galicia Jimenez (“Plaintiff Galicia” or “Mr. Galicia”) is an
adult individual residing in Kings County, New York. Plaintiff Galicia was employed by
Defendants at Max Delivery from approximately March 2010 until on or about December 2015.

34. Plaintiff Carlos Vidals Ramos (“Plaintiff Vidals” or “Mr. Vidals”) is an adult
individual residing in Kings County, New York. Plaintiff Vidals was employed by Defendants at
"Max Delivery" from approximately 2010 until on or about January 6, 2018.

35. Plaintiff Misael Leon Sanchez (“Plaintiff Leon” or “Mr. Leon”) is an adult individual
residing in Kings County, New York. Plaintiff Leon has been employed by Defendants at "Max
Delivery" from approximately June 2014 until the present date.

36. Plaintiff Armando Rafael Mesinas (“Plaintiff Mesinas” or “Mr. Mesinas™) is an adult
individual residing in Queens County, New York. Plaintiff Mesinas was employed by Defendants
at "Max Delivery" from approximately November 2009 until on or about September 2015.

37. Plaintiff Hernan Lopez Carranza (“Plaintiff Lopez” or “Mr. Lopez”) is an adult
individual residing in Queens County, New York. Plaintiff Lopez was employed by Defendants at
"Max Delivery" from approximately September 2012 until on or about December 2016.

38. Plaintiff Marcos Alcantara Hernandez (“Plaintiff Alcantara” or “Mr. Alcantara”) is
an adult individual residing in Bronx County, New York. Plaintiff Alcantara was employed by
Defendants at "Max Delivery" from approximately August 2014 until on or about April 2016.

39. Plaintiff Jesus Angel Basurto (“Plaintiff Basurto” or “Mr. Basurto”) is an adult
individual residing in New York County, New York. Plaintiff Basurto was employed by
Defendants at "Max Delivery" from approximately November 2011 until on or about May 2017.

40. Plaintiff Javier Flores Segundo (“Plaintiff Flores” or “Mr. Flores”) is an adult
individual residing in New York County, New York. Plaintiff Flores was employed by Defendants

at "Max Delivery" from approximately March 2012 until on or about November 2015.
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41. Plaintiff Jose Gustavo Peralta Avendano (“Plaintiff Peralta” or “Mr. Peralta”) is an
adult individual residing in Queens County, New York. Plaintiff Peralta was employed by
Defendants at "Max Delivery" from approximately 2006 until on or about June 2014.

42. Plaintiff Osban Yovany Londono Castrillon (“Plaintiff Londono” or “Mr. Londono™)
is an adult individual residing in Queens County, New York. Plaintiff Londono has been employed
by Defendants at "Max Delivery" from approximately September 2015 until the present date.

Defendants

43. At all relevant times, Defendants own, operate, or control a delivery company,
located at 318 West 39th Street, New York, New York 10018 under the name “Max Delivery”.

44. Upon information and belief, Maxdelivery 2, LLC (d/b/a Max Delivery) is a domestic
corporation organized and existing under the laws of the State of New York. Upon information
and belief, it maintains its principal place of business at 318 West 39th Street, New York, New
York 10018 and previously located at 51 White Street, New York, New York 10013.

45. Defendant Christopher Siragusa is an individual engaging (or who was engaged) in
business in this judicial district during the relevant time period. Defendant Christopher Siragusa is
sued individually in his capacity as owner, officer and/or agent of Defendant Corporation.
Defendant Christopher Siragusa possesses operational control over Defendant Corporation, an
ownership interest in Defendant Corporation, and controls significant functions of Defendant
Corporation. He determines the wages and compensation of the employees of Defendants,
including Plaintiffs, establishes the schedules of the employees, maintains employee records, and
has the authority to hire and fire employees.

46. Defendant Paul Abramsky is an individual engaging (or who was engaged) in
business in this judicial district during the relevant time period. Defendant Paul Abramsky is sued

individually in his capacity as a manager of Defendant Corporation. Defendant Paul Abramsky
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possesses operational control over Defendant Corporation and controls significant functions of
Defendant Corporation. He determines the wages and compensation of the employees of
Defendants, including Plaintiffs, establishes the schedules of the employees, maintains employee
records, and has the authority to hire and fire employees.

FACTUAL ALLEGATIONS

Defendants Constitute Joint Employers

47. Defendants operate a delivery company located in the Midtown West section of
Manhattan in New York City.

48. Individual Defendants, Christopher Siragusa and Paul Abramsky, possess operational
control over Defendant Corporation, possess ownership interests in Defendant Corporation, or
control significant functions of Defendant Corporation.

49. Defendants are associated and joint employers, act in the interest of each other with
respect to employees, pay employees by the same method, and share control over the employees.

50. Each Defendant possessed substantial control over Plaintiffs’ (and other similarly
situated employees’) working conditions, and over the policies and practices with respect to the
employment and compensation of Plaintiffs, and all similarly situated individuals, referred to
herein.

51. Defendants jointly employed Plaintiffs (and all similarly situated employees) and are
Plaintiffs” (and all similarly situated employees’) employers within the meaning of 29 U.S.C. 201
et seq. and the NYLL.

52. In the alternative, Defendants constitute a single employer of Plaintiffs and/or

similarly situated individuals.
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53. Upon information and belief, Individual Defendants Christopher Siragusa operates

Defendant Corporation as either an alter ego of himself and/or failed to operate Defendant

Corporation as an entity legally separate and apart from himself, by among other things:

a)

b)

9)

h)

failing to adhere to the corporate formalities necessary to operate Defendant
Corporation as a Corporation,

defectively forming or maintaining the corporate entity of Defendant Corporation,
by, amongst other things, failing to hold annual meetings or maintaining
appropriate corporate records,

transferring assets and debts freely as between all Defendants,

operating Defendant Corporation for his own benefit as the sole or majority
shareholder,

operating Defendant Corporation for his own benefit and maintaining control over
this corporation as a closed Corporation,

intermingling assets and debts of his own with Defendant Corporation,
diminishing and/or transferring assets of Defendant Corporation to avoid full
liability as necessary to protect his own interests, and

Other actions evincing a failure to adhere to the corporate form.

54. Atall relevant times, Defendants have been Plaintiffs’ employers within the meaning

of the FLSA and New York Labor Law. Defendants have had the power to hire and fire Plaintiffs,

have controlled the terms and conditions of employment, and have determined the rate and method

of any compensation in exchange for Plaintiffs’ services.

55.

In each year from 2012 to 2018, Defendants have, both separately and jointly, had a

gross annual volume of sales of not less than $500,000 (exclusive of excise taxes at the retail level

that are separately stated).

-10 -
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56. In addition, upon information and belief, Defendants and/or their enterprise have
been directly engaged in interstate commerce. As an example, numerous items that are used in the
delivery company on a daily basis are goods produced outside of the State of New York.

Individual Plaintiffs

57. Plaintiffs are both current and former employees of Defendants who ostensibly have
been employed as delivery workers. However, they have spent over 20% of each shift performing
the non-tipped duties described above.

58. Plaintiffs seek to represent a class of similarly situated individuals under 29 U.S.C.
216(b).

Plaintiff Abel De Jesus Aguirre

59. Plaintiff De Jesus was employed by Defendants from approximately 2006 until on or
about December 2015.

60. Defendants employed Plaintiff De Jesus as a delivery worker.

61. However, Plaintiff De Jesus was also required to spend a significant portion of his
work day performing the non-tipped duties described above.

62. Although Plaintiff De Jesus was employed as a delivery worker, he spent over 20%
of each day performing non-tipped work throughout his employment with Defendants.

63. Plaintiff De Jesus regularly handled goods in interstate commerce, such as food and
other supplies produced outside the State of New York.

64. Plaintiff De Jesus’s work duties required neither discretion nor independent
judgment.

65. From approximately September 2012 until on or about December 2015, Plaintiff De
Jesus worked from approximately 11:00 a.m. until on or about 11:00 p.m., 6 days a week (typically

72 hours per week).

-11-
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66. Throughout his employment, Defendants paid Plaintiff De Jesus his wages by direct
deposit.

67. From approximately September 2012 until on or about December 2015, Defendants
paid Plaintiff De Jesus $11.50 per hour for his regular hours and time and a half for the overtime
hours.

68. Defendants never granted Plaintiff De Jesus any breaks or meal periods of any kind.

69. Plaintiff De Jesus was never notified by Defendants that his tips were being included
as an offset for wages.

70. Defendants did not account for these tips in any daily or weekly accounting of
Plaintiff De Jesus’s wages.

71. Defendants withheld a portion of Plaintiff De Jesus’s tips; specifically, Defendants
withheld 5 to 10% of his daily tips in order to pay the packers who had no contact with the
customers.

72. Defendants took improper and illegal deductions from Plaintiff De Jesus’s wages;
specifically, Defendants deducted a total of $500 of Plaintiff De Jesus's pay as a charge for two
company delivery bags.

73. No notification, either in the form of posted notices or other means, was ever given
to Plaintiff De Jesus regarding overtime and wages under the FLSA and NYLL.

74.  Defendants did not give any notice to Plaintiff De Jesus, in English and in Spanish
(Plaintiff De Jesus’s primary language), of his rate of pay, employer’s regular pay day, and such
other information as required by NYLL §195(1).

75.  Defendants required Plaintiff De Jesus to purchase “tools of the trade” with his own
funds—including four bicycles, monthly bicycle maintenance, a helmet, a chain, a lock, two

bicycle's baskets and two company delivery bags.

-12 -
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Plaintiff Adrian Olguin Martinez

76. Plaintiff Olguin has been employed by Defendants from approximately November
2015 until the present date.

77. Defendants have ostensibly employed Plaintiff Olguin as a delivery worker.

78. However, Plaintiff Olguin has also been required to spend a significant portion of his
work day performing the non-tipped duties described above.

79. Although Plaintiff Olguin has ostensibly been employed as a delivery worker, he has
spent over 20% of each day performing non-tipped work throughout his employment with
Defendants.

80. Plaintiff Olguin has regularly handled goods in interstate commerce, such as food
and other supplies produced outside the State of New York.

81. Plaintiff Olguin’s work duties have required neither discretion nor independent
judgment.

82. From approximately November 2015 until on or about February 2016, Plaintiff
Olguin worked from approximately 3:00 p.m. until on or about 11:00 p.m., 6 days a week (typically
48 hours per week).

83. From approximately March 2016 until on or about August 2016, Plaintiff Olguin
worked from approximately 3:00 p.m. until on or about 10:00 p.m., 5 days a week (typically 35
hours per week).

84. From approximately August 2016 until on or about September 2016, Plaintiff Olguin
worked from approximately 7:00 a.m. until on or about 4:00 p.m., 5 days a week (typically 45

hours per week).

-13 -
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85. From approximately October 2016 until on or about February 2017, Plaintiff Olguin
worked from approximately 7:00 a.m. until on or about 4:00 p.m., 6 days a week (typically 54
hours per week).

86. From approximately March 2017 until on or about September 2017, Plaintiff Olguin
worked from approximately 7:00 a.m. until on or about 4:00 p.m., 5 days a week (typically 45
hours per week).

87. From approximately October 2017 until on or about February 2018, Plaintiff Olguin
worked from approximately 7:00 a.m. Until on or about 4:00 p.m., 6 days a week (typically 54
hours per week).

88. From approximately March 2018 until the present date, Plaintiff Olguin has worked
from approximately 7:00 a.m. until on or about 4:00 p.m., 5 days a week (typically 45 hours per
week).

89. Throughout his employment, Defendants have paid Plaintiff Olguin his wages by
check.

90. From approximately November 2015 until on or about February 2016, Defendants
paid Plaintiff Olguin $9.00 per hour for his regular hours and time and a half for the overtime
hours.

91. From approximately March 2016 until on or about August 2016, Defendants paid
Plaintiff Olguin $9.00 per hour.

92. From approximately August 2016 until on or about December 2017, Defendants paid
Plaintiff Olguin $11.00 per hour for his regular hours and time and a half for the overtime hours.

93. From approximately January 2018 until the present date, Defendants have paid

Plaintiff Olguin $11.50 per hour for his regular hours and time and a half for the overtime hours.

-14 -



Case 1:18-cv-08998 Document 1 Filed 10/01/18 Page 15 of 94

94. Defendants have never granted Plaintiff Olguin any breaks or meal periods of any
kind.

95. Plaintiff Olguin has never been notified by Defendants that his tips are being included
as an offset for wages.

96. Defendants have not accounted for these tips in any daily or weekly accounting of
Plaintiff Olguin’s wages.

97. Defendants have withheld a portion of Plaintiff Olguin’s tips; specifically,
Defendants have withheld 5% of his daily tips in order to pay the packers who had no contact with
the customers.

98. Defendants have taken improper and illegal deductions from Plaintiff Olguin’s
wages; specifically, Defendants have deducted a total of $250 of Plaintiff Olguin's pay as a charge
for the company delivery bag.

99. In addition, from approximately July 2018 until the present date Defendants have
charged Plaintiff Olguin a daily fee of $5.00 in cash for the bicycle's /battery rental.

100. No notification, either in the form of posted notices or other means, has ever been
given to Plaintiff Olguin regarding overtime and wages under the FLSA and NYLL.

101. Defendants have never given any notice to Plaintiff Olguin, in English and in Spanish
(Plaintiff Olguin’s primary language), of his rate of pay, employer’s regular pay day, and such
other information as required by NYLL §195(1).

102. Defendants have required Plaintiff Olguin to purchase “tools of the trade” with his
own funds—including three helmets and the company delivery bag.

Plaintiff Armando Hernandez
103. Plaintiff Hernandez was employed by Defendants from approximately December

2007 until on or about June 2016.

-15 -
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104. Defendants ostensibly employed Plaintiff Hernandez as a delivery worker.

105. However, Plaintiff Hernandez was also required to spend a significant portion of his
work day performing the non-tipped duties described above.

106. Although Plaintiff Hernandez ostensibly was employed as a delivery worker, he spent
over 20% of each day performing non-tipped work throughout his employment with Defendants.

107. Plaintiff Hernandez regularly handled goods in interstate commerce, such as food and
other supplies produced outside the State of New York.

108. Plaintiff Hernandez’s work duties required neither discretion nor independent
judgment.

109. From approximately September 2012 until on or about June 2016, Plaintiff
Hernandez worked from approximately 9:00 a.m. until on or about 3:00 p.m., 5 days a week
(typically 30 hours per week).

110. Throughout his employment, Defendants paid Plaintiff Hernandez his wages by
check.

111. From approximately September 2012 until on or about July 2014, Defendants paid
Plaintiff Hernandez $10.50 per hour.

112. From approximately July 2014 until on or about December 2014, Defendants paid
Plaintiff Hernandez $11.20 per hour.

113. From approximately January 2015 until on or about June 2016, Defendants paid
Plaintiff Hernandez $11.75 per hour.

114. Defendants never granted Plaintiff Hernandez any breaks or meal periods of any kind.

115. Plaintiff Hernandez was never notified by Defendants that his tips were being

included as an offset for wages.

-16 -
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116. Defendants did not account for these tips in any daily or weekly accounting of
Plaintiff Hernandez’s wages.

117. Defendants withheld a portion of Plaintiff Hernandez’s tips; specifically, Defendants
withheld 5% of his daily tips in order to pay the packers who had no contact with the customers.

118. Defendants took improper and illegal deductions from Plaintiff Hernandez’s wages;
specifically, Defendants deducted a portion of Plaintiff Hernandez’s pay every time he was unable
to deliver an order to a customer for reasons totally out of his control.

119. Defendants did not give any notice to Plaintiff Hernandez, in English and in Spanish
(Plaintiff Hernandez’s primary language), of his rate of pay, employer’s regular pay day, and such
other information as required by NYLL §195(1).

120. Defendants required Plaintiff Hernandez to purchase “tools of the trade” with his own
funds—including a bicycle, one basket, a helmet, one pair of lights, one lock, one rain jacket,
special pants for rain, rain boots and the company delivery bag.

Plaintiff Carlos Humberto Reyes Herrera

121. Plaintiff Reyes was employed by Defendants from approximately September 2017
until on or about March 2018.

122. Defendants ostensibly employed Plaintiff Reyes as a delivery worker.

123. However, Plaintiff Reyes was also required to spend a significant portion of his work
day performing the non-tipped duties described above.

124. Although Plaintiff Reyes ostensibly was employed as a delivery worker, he spent
over 20% of each day performing non-tipped work throughout his employment with Defendants.

125. Plaintiff Reyes regularly handled goods in interstate commerce, such as food and
other supplies produced outside the State of New York.

126. Plaintiff Reyes’s work duties required neither discretion nor independent judgment.

-17 -
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127. From approximately September 2017 until on or about December 2017, Plaintiff
Reyes worked from approximately 2:00 p.m. until on or about 11:00 p.m., 5 days a week (typically
45 hours per week).

128. From approximately January 2018 until on or about March 2018, Plaintiff Reyes
worked from approximately 9:00 a.m. until on or about 9:00 p.m., 6 days a week (typically 72
hours per week).

129. Throughout his employment, Defendants paid Plaintiff Reyes his wages by check.

130. From approximately September 2017 until on or about December 2017, Defendants
paid Plaintiff Reyes $9.00 per hour for his regular hours and time and a half for the overtime hours.

131. From approximately January 2018 until on or about March 2018, Defendants paid
Plaintiff Reyes $11.00 per hour for his regular hours and time and a half for the overtime hours.

132. Defendants never granted Plaintiff Reyes any breaks or meal periods of any kind.

133. Plaintiff Reyes was never notified by Defendants that his tips were being included as
an offset for wages.

134. Defendants did not account for these tips in any daily or weekly accounting of
Plaintiff Reyes’s wages.

135. Defendants withheld a portion of Plaintiff Reyes’s tips; specifically, Defendants
withheld 5% of his daily tips in order to pay the packers who had no contact with the customers.

136. Defendants took improper and illegal deductions from Plaintiff Reyes’s wages;
specifically, Defendants deducted a total of $250 from Plaintiff Reyes's pay as a charge for the
company delivery bag.

137. No notification, either in the form of posted notices or other means, was ever given

to Plaintiff Reyes regarding overtime and wages under the FLSA and NYLL.

-18 -



Case 1:18-cv-08998 Document 1 Filed 10/01/18 Page 19 of 94

138. Defendants did not give any notice to Plaintiff Reyes, in English and in Spanish
(Plaintiff Reyes’s primary language), of his rate of pay, employer’s regular pay day, and such other
information as required by NYLL 8195(1).

139. Defendants required Plaintiff Reyes to purchase “tools of the trade” with his own
funds—including a lock, a helmet and the company delivery bag.

Plaintiff Horwin Ventura Candia

140. Plaintiff Ventura has been empl