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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

Cincinnati Insurance Company,
Plaintiff,
_VS_
Atrium Builders, Inc.; Linden Construction DECLARATORY JUDGMENT
of South Carolina, Inc.; Atrium Builders, COMPLAINT
Inc./Linden Construction of South Carolina,
Inc. Joint Venture; Ecovest Charleston, LLC,; (Non-Jury)

Ecovest Development, LLC; Ecovest S&S
Shelmore Development, LLC; Meeting
Street at Shelmore Property Owners
Association, Inc. d/b/a Shelmore Village
POA; and Julian Smith, individually and on
behalf of all others similarly situated,

C.A. No. 2:16-cv-03603-DCN

N N N N N N N N N N N N N N N N N N

Defendants.

Plaintiff Cincinnati Insurance Company (“Plaintiff” or “Cincinnati”’), complaining of
Defendants, would respectfully show this Court:

JURSIDICTIONAL ALLEGATIONS AND PARTIES

1. This is a declaratory judgment action brought pursuant to Rule 57 of the Federal
Rules of Civil Procedure and 28 U.S.C. § 2201 to determine the rights of the parties under a
policy of insurance issued by Cincinnati to Atrium Builders, Inc.

2. Plaintiff is a Delaware corporation with its principal place of business in
Cincinnati, Ohio.

3. Upon information and belief, Defendant Atrium Builders, Inc. (“Atrium”) is a
South Carolina corporation with its principal place of business in Dorchester County, South

Carolina.
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4. Upon information and belief, Defendant Linden Construction of South Carolina,
Inc. (“Linden”) is a South Carolina corporation with its principal place of business in Charleston
County, South Carolina.

5. Upon information and belief Defendant Atrium Builders, Inc./Linden
Construction of South Carolina, Inc. Joint Venture (“Atrium/Linden Joint Venture”) is a South
Carolina joint venture with its principal place of business in Charleston County, South Carolina.

6. Upon information and belief, Defendant Ecovest Charleston, LLC (“Ecovest
Charleston™) is a South Carolina limited liability company with its principal place of business in
Charleston County, South Carolina.

7. Upon information and belief, Defendant Ecovest Development, LLC (*Ecovest
Development”) is a South Carolina limited liability company with its principal place of business
in Charleston County, South Carolina.

8. Upon information and belief, Defendant Ecovest S&S Shelmore Development,
LLC (“Ecovest S&S”) is a South Carolina limited liability company with its principal place of
business in Charleston County, South Carolina.

0. Upon information and belief, Defendant Meeting Street at Shelmore Property
Owners Association, Inc. d/b/a Shelmore Village POA (“Shelmore Village POA”) is a South
Carolina corporation with its principal place of business in Charleston County, South Carolina.

10. Upon information and belief, Defendant Julian Smith, individually and on behalf
of all others similarly situated (“Smith”), is an individual who resides in Mount Pleasant, South

Carolina.
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11. This Court has subject matter jurisdiction because there is complete diversity
between Plaintiff and Defendants and the amount in controversy exceeds $75,000, exclusive of
interest and costs.

12. Venue in this Division is proper, pursuant to 28 U.S.C. § 1391, 28 U.S.C. § 121,
and Local Civil Rule 3.01, because a substantial part of the events or omissions giving rise to the
claim occurred in this Division.

FACTUAL ALLEGATIONS

The Insurance Policy

13. Cincinnati issued to Atrium policy ENP 017 65 43, which was effective from
January 17, 2013 to January 17, 2016 (*Policy”). A true and accurate copy of the Policy is
attached hereto as Exhibit A. Cincinnati incorporates the entire Policy herein by reference, and
reserves the right to raise any Policy provision whether expressly set forth herein or not.

14. The Policy contains and includes Commercial General Liability Coverage Form
GA 101 12 04, which provides, in part:

Throughout this Coverage Part the words “you” and “your” refer to the Named

Insured shown in the Declarations, and any other person or organization

qualifying as a Named Insured under this Coverage Part. The words “we”, “us”

and “our” refer to the Company providing this insurance.

The word “insured” means any person or organization qualifying as such under
SECTION Il - WHO IS AN INSURED. . ..

COVERAGE A. BODILY INJURY AND PROPERTY DAMAGE

LIABILITY
1. Insuring Agreement
a. We will pay those sums that the insured becomes legally obligated to pay

as damages because of “bodily injury” or “property damage” to which this
insurance applies. We will have the right and duty to defend the insured
against any “suit” seeking those damages. However, we will have no duty
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to defend the insured against any “suit” seeking damages for “bodily
injury” or “property damage” to which this insurance does not apply. . . .

b. This insurance applies to “bodily injury” and “property damage” only if:

1) The “bodily injury” or “property damage” is caused by an
“occurrence” that takes place in the “coverage territory”;

2 The “bodily injury” or “property damage” occurs during the policy
period; and

(3) Prior to the “coverage term” in which “bodily injury” or “property
damage” occurs, you did not know, per Paragraph 1.d below, that
the “bodily injury” or “property damage” had occurred or had
begun to occur, in whole or in part.

C. “Bodily injury” or “property damage” which:
1) Ocecurs during the “coverage term”; and

@) Was not, prior to the “coverage term”, known by you, per
Paragraph 1.d below, to have occurred;

includes any continuation, change or resumption of that “bodily injury” or
“property damage” after the end of the “coverage term” in which it first
became known by you.

d. You will be deemed to know that “bodily injury” or “property damage”
has occurred at the earliest time when any “authorized representative”:

(¢D) Reports all, or any part, of the “bodily injury” or “property
damage” to us or any other insurer;

(@) Receives a written or verbal demand or claim for damages because
of the “bodily injury” or “property damage”;

3 First observes, or reasonably should have first observed, the
“bodily injury” or “property damage”;

4) Becomes aware, or reasonably should have become aware, by any
means other than as described in (3) above, that “bodily injury” or
“property damage” had occurred or had begun to occur; or

(5) Becomes aware, or reasonably should have become aware, of a
condition from which “bodily injury” or “property damage” is
substantially certain to occur.
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2. Exclusions
This insurance does not apply to:

b. Contractual Liability
“Bodily injury” or “property damage” for which the insured is obligated to
pay damages by reason of the assumption of liability in a contract or

agreement. This exclusion does not apply to liability for damages:

1) That the insured would have in the absence of the contract or
agreement; or

(@) Assumed in a contract or agreement that is an “insured contract”,
provided the “bodily injury” or “property damage” occurs
subsequent to the execution of the contract or agreement. When a
claim for such “bodily injury” or “property damage” is made, we
will defend that claim provided the insured has assumed the
obligation to defend such claim in the *insured contract”. Such
defense payments will not reduce the limits of insurance.

k. Damage to Your Product
“Property damage” to “your product” arising out of it or any part of it.
l. Damage to Your Work

“Property damage” to “your work” arising out of it or any part of it and
included in the "products-completed operations hazard”.

This exclusion does not apply if the damaged work or the work out of
which the damage arises was performed on your behalf by a subcontractor.

m. Damage to Impaired Property or Property Not Physically Injured

“Property damage” to “impaired property” or property that has not been
physically injured, arising out of:

(¢D) A defect, deficiency, inadequacy or dangerous condition in “your
product” or “your work”; or

(@) A delay or failure by you or anyone acting on your behalf to
perform a contract or agreement in accordance with its terms.
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This exclusion does not apply to the loss of use of other property arising
out of sudden and accidental physical injury to “your product” or “your
work” after it has been put to its intended use.

n. Recall of Products, Work or Impaired Property

Any liability or damages claimed for any loss, cost or expense incurred by

you or others for the loss of use, withdrawal, recall, inspection, repair,

replacement, adjustment, removal or disposal of:

(@D “Your product”;

@) “Your work™; or

3) “Impaired property”;

if such product, work or property is withdrawn or recalled from the market

or from use by any person or organization because of a known or

suspected defect, deficiency, inadequacy or dangerous condition init. . . .

SECTION Il - WHO IS AN INSURED
1. If you are designated in the Declarations as . . .

d. An organization other than a partnership, joint venture or limited
liability company, you are an insured. Your “executive officers”
and directors are insureds, but only with respect to their duties as
your officers and directors. Your stockholders are also insured, but
only with respect to their liability as stockholders. . . .

No person or organization is an insured with respect to the conduct of any current
or past partnership, joint venture or limited liability company that is not shown as
a Named Insured in the Declarations. . . .

SECTION V - DEFINITIONS

11. “Impaired property” means tangible property, other than “your product” or
“your work”, that cannot be used or is less useful because:

a. It incorporates “your product” or “your work” that is known or
thought to be defective, deficient, inadequate or dangerous; or

b. You have failed to fulfill the terms of a contract or agreement;

If such property can be restored to use by:
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12.

16.

19.

a.

b.

The repair, replacement, adjustment or removal of “your product”
or “your work”; or

Your fulfilling the terms of the contract or agreement.

“Insured contract” means . . .

f.

That part of any other contract or agreement pertaining to your
business (including an indemnification of a municipality in
connection with work performed for a municipality) under which
you assume the tort liability of another party to pay for “bodily
injury”, “property damage” or “personal and advertising injury” to
a third person or organization. Tort liability means a liability that
would be imposed by law in the absence of any contract or

agreement.

“Occurrence” means an accident, including continuous or repeated
exposure to substantially the same general harmful conditions.

“Products-completed operations hazard”:

a.

Includes all “bodily injury” and “property damage” occurring away
from premises you own or rent and arising out of “your product” or
“your work” except:

1) Products that are still in your physical possession; or

(@) Work that has not yet been completed or abandoned.
However, “your work” will be deemed completed at the
earliest of the following times:

(@) When all of the work called for in your contract has
been completed; or

(b)  When all of the work to be done at the job site has
been completed if your contract calls for work at
more than one job site; or

(c) When that part of the work done at a job site has
been put to its intended use by any person or
organization other than another contractor or
subcontractor working on the same project.

Work that may need service, maintenance, correction,
repair or replacement, but which is otherwise complete,
will be treated as completed.
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b. Does not include “bodily injury” or “property damage” arising out
of:

1) The transportation of property, unless the injury or damage
arises out of a condition in or on a vehicle not owned or
operated by you, and that condition was created by the
“loading or unloading” of that vehicle by any insured;

(@) The existence of tools, uninstalled equipment or abandoned
or unused materials; or

3 Products or operations for which the classification, listed in
the Declarations or in a schedule, states that products-
completed operations are included.

20. “Property damage” means:

a. Physical injury to tangible property, including all resulting loss of
use of that property. All such loss of use shall be deemed to occur
at the time of the physical injury that caused it; or

b. Loss of use of tangible property that is not physically injured. All

such loss shall be deemed to occur at the time of the “occurrence”
that caused it. . . .

25.  “Your product”:

a.

b.

Means:

1)

Any goods or products, other than real property,
manufactured, sold, handled, distributed or disposed of by:

(@) You;
(b)  Others trading under your name; or

(©) A person or organization whose business or assets
you have acquired; and

@) Containers (other than vehicles), materials, parts or
equipment furnished in connection with such goods or
products.

Includes:
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1) Warranties or representations made at any time with respect
to the fitness, quality, durability, performance or use of
“your product”; and

@) The providing of or failure to provide warnings or
instructions.

C. Does not include vending machines or other property rented to or
located for the use of others but not sold.

26. “Your work™:
a. Means:

(¢D) Work or operations performed by you or on your behalf;
and

(@) Materials, parts or equipment furnished in connection with
such work or operations.

b. Includes:
1) Warranties or representation made at any time with respect
to the fitness, quality, durability, performance or use of

“your work;” and

@) The providing of or failure to provide warnings or
instructions.

15.  The Policy contains and includes Commercial Umbrella Liability Coverage Form
US 101 UM 12 04, which provides, in part:

Throughout this Coverage Part the words “you” and “your” refer to the Named

Insured shown in the Declarations, and any other person or organization

qualifying as a Named Insured under this Coverage Part. The words “we”, “us”

and “our” refer to the Company providing this insurance.

The word “insured” means any person or organization qualifying as such under
SECTION Il - WHO IS AN INSURED... ..

SECTION I - COVERAGE

A. Insuring Agreement
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We will pay on behalf of the insured the “ultimate net loss” which
the insured is legally obligated to pay as damages for “bodily
injury”, “personal and advertising injury” or “property damage” to
which this insurance applies:

a. Which is in excess of the “underlying insurance”; or

b. Which is either excluded or not insured by *“underlying
insurance”.

This insurance applies to “bodily injury”, “personal and
advertising injury” or “property damage” only if:

a. The “bodily injury”, “personal and advertising injury” or
property damage” is caused by an *“occurrence” that takes
place in the “coverage territory”; and

b. The “bodily injury” or “property damage” occurs during
the policy period shown in the Declarations; or . . .

“Bodily injury” or “property damage” which . . .

b. Was not, prior to the “coverage term”, known by you, per
Paragraph 5. below . . .

Exclusions

This insurance does not apply to:
Contractual Liability

Any liability for which the insured is obligated to pay damages by
reason of the assumption of liability in a contract or agreement.
This exclusion does not apply to liability for “bodily injury”,
“personal and advertising injury” or “property damage”:

a. That the insured would have in the absence of the contract
or agreement; or

b. Assumed in a contract or agreement that is an “insured
contract”, provided the “bodily injury”, “personal and
advertising injury” or “property damage” occurs
subsequent to the execution of the contract or agreement.

Damage to Impaired Property or Property Not Physically
Injured

10
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“Property damage” to “impaired property” or property that has not
been physically injured, arising out of:

a. A defect, deficiency, inadequacy or dangerous condition in
“your product” or “your work’; or

b. A delay or failure by you or anyone acting on your behalf
to perform a contract or agreement in accordance with its
terms.

This exclusion does not apply to the loss of use of other property
arising out of sudden and accidental physical injury to “your
product” or “your work” after it has been put to its intended use . . .

Damage to Your Product

“Property damage” to “your product” arising out of it or any part
of it.

Damage to Your Work

“Property damage” to “your work” arising out of it or any part of it
and included in the “products-completed operations hazard”.

This exclusion does not apply if the damaged work or the work out
of which the damage arises was performed on your behalf by a
subcontractor. . . .

Recall of Products, Work or Impaired Property
Any liability or damages claimed for any loss, cost or expense

incurred by you or others for the loss of use, withdrawal, recall,
inspection, repair, replacement, adjustment, removal or disposal of:

a. “Your product”;
b. “Your work™; or
C. “Impaired Property”;

if such product, work or property is withdrawn or recalled from the
market or from use by any person or organization because of a
known or suspected defect, deficiency, inadequacy or dangerous
condition in it. . . .

11
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SECTION Il -WHO IS AN INSURED

a.

If you are designated in the Declarations as: . . .

(4)

An organization other than a partnership, joint venture or limited
liability company, you are an insured. Your “executive officers”
and directors are insureds, but only with respect to their duties as
your officers and directors. Your stockholders are also insured, but
only with respect to their liability as stockholders. . . .

No person or organization is an insured with respect to the conduct of any current
or past partnership, joint venture or limited liability company that is not shown as
a Named Insured in the Declarations. . . .

16.

The Underlying Action

On October 13, 2015, Shelmore Village POA and Smith (“Underlying Plaintiffs”

individually and collectively”) filed suit against Atrium, Linden, Ecovest Charleston, Ecovest

Development, and Ecovest S&S, among others, in the Charleston County Court of Common

Pleas, Case No. 2014-CP-10-7812 (“Underlying Action”). A true and accurate copy of the

Underlying Action is attached hereto as Exhibit B.

17.

In the Underlying Action, the Underlying Plaintiffs allege:

(@)

(b)

(©)

(d)

That the subject project is located in Mount Pleasant, South Carolina, and
consists of nine buildings containing forty-one condominium units
(“Project”);

That the Project was originally built by Meeting Street Builders, LLC,
and/or related affiliates (“Original Builders™);

That Ecovest Charleston, Ecovest Development, and/or Ecovest S&S are
amalgamated entities “such that the actions and liabilities of one should
apply to the other” (“Ecovest” shall hereinafter refer to Ecovest
Charleston, Ecovest Development, and Ecovest S&S individually and
collectively);

That in December 2012, Ecovest acquired the Project from the Original
Builders;

12
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(€)

()
(9)
(h)

(i)

()

(k)

That sometime after the acquisition of the Project in December 2012,
Ecovest undertook the “investigation, repair, renovation and/or
reconstruction” of the Project (the “Renovation Work”);

That Linden acted as the general contractor for the Renovation Work;
That Atrium acted as a subcontractor to Linden for the Renovation Work;

That at the time the Certificates of Occupancy were issued, the Project
contained latent defects;

That in March 2014, Ecovest turned over control of the property owners
association to the property owners;

That sometime after the Renovation Work was completed “an architect
and professional engineers inspected [the Project] and discovered
numerous construction deficiencies, building code violations, deviations
from manufacturer’s specifications and substantial resulting damage”; and

That the “latent design and construction defects causes substantial
consequential and resulting damage to various non-defective components
of [the Project’s] common elements, limited common elements, and the
individual condominium units, in the form of, inter alia, water intrusion,
water damage, rusted/failing fasteners and framing members, damage to
decks and balconies, damage to insulation, wood components, interior
trim, interior drywall, and non-defective elements of the brick, siding,
deck, balconies, windows, doors, roof, soffit, and water management
systems.”

18. In the Underlying Action, the Underlying Plaintiffs assert causes of action against

Atrium for negligence and breach of the implied warranty of workmanlike service.

19.  On November 24, 2015, Ecovest Development and Ecovest S&S filed a cross-

claim against Atrium for equitable indemnification, negligence, and breach of the implied

warranty of workmanlike service (“Underlying Cross-Claim™). A true and accurate copy of the

Underlying Cross-Claim is attached hereto as Exhibit C.

20.  On February 8, 2013, prior to the commencement of the Renovation Work,

Atrium and Linden entered into a Joint Venture Agreement wherein they agreed to form the

Atrium/Linden Joint Venture for the purpose of performing the Renovation Work (the “Joint

13



2:16-cv-03603-DCN  Date Filed 11/10/16 Entry Number 1  Page 14 of 17

Venture Agreement”). A true and accurate copy of the Joint Venture Agreement is attached
hereto as Exhibit D.

21. The Atrium/Linden Joint Venture performed the Renovation Work.

22. The Atrium/Linden Joint Venture began the Renovation Work sometime in
February 2013 and completed the Renovation Work by the end of December 2013.

23. The Underlying Action was tendered to Cincinnati, and Cincinnati agreed to
defend Atrium under a reservation of rights.

The Coverage Issues

24. Generally, under the Policy, Cincinnati agreed to defend and indemnify the
named insured, Atrium, for damages it becomes legally obligated to pay because of “property
damage” caused by an “occurrence” during the Policy period, subject to various Policy
exclusions, endorsements, and other provisions.

25. Cincinnati is not obligated to defend or indemnify Atrium because Atrium entered
into the Atrium/Linden Joint Venture to perform the Renovation Work, and the Atrium/Linden
Joint Venture is not an insured under the Policy.

26. Cincinnati is not obligated to defend or indemnify Atrium if it is developed or
determined that Atrium knew “property damage” occurred or had begun to occur, in whole or in
part, prior to the coverage term.

27. Even assuming Cincinnati is obligated to defend or indemnify Atrium, Cincinnati
is not obligated to indemnify Atrium for damage to Atrium’s work itself.

FOR A FIRST CAUSE OF ACTION
(Declaratory Judgment—No Coverage for Joint Venture)

28.  The foregoing allegations are incorporated herein and made a part hereof by

reference as if fully set forth.

14
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29. The Policy does not provide coverage for a joint venture that is not shown as a
named insured in the Policy declarations.

30. The Renovation Work was performed by the Atrium/Linden Joint Venture, and
not performed by Atrium itself.

31. The Atrium/Linden Joint Venture is not shown as a named insured in the Policy
declarations.

32. Therefore, the Atrium/Linden Joint Venture is not an insured under the Policy.

33.  Accordingly, Cincinnati is not obligated to defend or indemnify Atrium under the
Policy, and Cincinnati seeks a declaration from this Court to this effect.

FOR A SECOND CAUSE OF ACTION
(Declaratory Judgment—No Coverage for Known “Property Damage™)

34.  The foregoing allegations are incorporated herein and made a part hereof by
reference as if fully set forth.

35.  The Policy does not provide coverage if the insured knew that the “property
damage” occurred or had begun to occur, in whole or in part, prior to the coverage term.

36. If it is developed or determined that Atrium knew that the alleged “property
damage” occurred or had begun to occur, in whole or in part, prior to the coverage term, then the
Policy does not provide coverage to Atrium. If so, Cincinnati is not obligated to defend or
indemnify Atrium under the Policy, and Cincinnati seeks a declaration from this Court to this
effect.

FOR A THIRD CAUSE OF ACTION
(Declaratory Judgment—No Coverage for Atrium’s Work Itself)

37.  The foregoing allegations are incorporated herein and made a part hereof by

reference as if fully set forth.

15
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38. Even assuming Cincinnati is obligated to defend or indemnify Atrium, which is
denied, Cincinnati is not obligated to indemnify Atrium for damage to Atrium’s work itself.

39. If it is developed or determined that none of Atrium’s alleged faulty work caused
damage to other property on the Project during the Policy period, then there is no coverage under
the Policy. If so, Cincinnati is not obligated to defend or indemnify Atrium under the Policy, and
Cincinnati seeks a declaration from this Court to this effect.

40. Even assuming Atrium’s allegedly faulty work caused damage to other property
on the Project during the Policy period, there is no coverage for damage to Atrium’s work itself,
and Cincinnati seeks a declaration from this Court to this effect.

FOR A FOURTH CAUSE OF ACTION
(Declaratory Judgment—No Coverage for Cross-Claim)

41.  The foregoing allegations are incorporated herein and made a part hereof by
reference as if fully set forth.

42.  The Policy does not provide coverage to Atrium for the Cross-Claim for the
reasons above and, additionally, because the claim for equitable indemnification does not trigger
coverage and/or is excluded.

43.  Accordingly, Cincinnati is not obligated to defend or indemnify Atrium under the
Policy for the Cross-Claim, and Cincinnati seeks a declaration from this Court to this effect.

WHEREFORE, Cincinnati prays that this Court:

1. Declare that Cincinnati is not obligated to defend and/or indemnify Atrium for the
claims brought against Atrium in the Underlying Action, including the claims of the Underlying
Cross-Claim;

2. Award Cincinnati costs and any other amounts provided by the Federal Rules of

Civil Produce or law for prosecuting this action; and

16
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3. For such other and further relief as this Court deems just and proper.

November 10, 2016

s/ Jason D. Maertens

Jason D. Maertens (#10144)

Smith Moore Leatherwood LLP

2 West Washington Street, Suite 1100 (29601)
Post Office Box 87

Greenville, SC 29602

(864) 751-7600

(864) 751-7800 (fax)
jason.maertens@smithmoorelaw.com

Attorney for Plaintiff

17
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%Iﬁii The Cincinnati Insurance Company
g - A Stock Insurance Company

Headquarters: 6200 S. Gilmore Road, Fairfield, OH 45014-5141

C ﬁi[ CINNATI Mailing address: P.O. Box 145496, Cincinnat, OH 45250-5496

COMMON POLICY DECLARATIONS

Billing Method: DIRECT BILL
POLICYNUMBER ENP 017 65 43 / EBA 017 65 43

NAMED INSURED ATRIUM BUILDERS INC, J & B PARTNERSHIP LLC
919 W RICHARDSON AVE '

ADDRESS

(Number & Street, SUMMERVILLE, SC 29483-3737
Town, County, .

State & Zip Code)

Previous Policy Numbet:
NEW

Policy Period: At12:01 AM., STANDARD TIME AT YOUR MAILING ADDRESS SHOWN ABOVE

Al coverages except Automobile and / or Garage ,
Policy number: ENP 017 65 43 FROM: 01~17-2013 TO: 01-17~2016

Automobile and / or Garage
Policy number: EBA 017 65 43 FROM: 01-17-2013 TO: 01-17-2014
Agency KEENAN & SUGGS, INC, 39-026
City  COLUMBIA, SC
Legal Entity / Business Description
ORGANIZATION (ANY OTHER)

IN RETURN FOR THE PAYMENT OF THE PREMIUM, AND SUBJECT TO ALL THE TERMS OF THIS
POLICY, WE AGREE WITH YOU TO PROVIDE THE INSURANCE AS STATED IN THIS POLICY.

FORMS APPLICABLE TO ALL COVERAGE PARTS:

TA42178C 06/10 NOTICE TO POLICYHOLDERS WINDSTORM OR HAIL PERCENTAGE DEDUCTIBLE
IA461 06/10 COINSURANCE CONTRACT

IL0017 11/98 COMMON POLICY CONDITIONS

TA102A 09/08 SUMMARY OF PREMIUMS CHARGED

TA904 04/04 SCHEDULE OF LOCATIONS
TP446 08/01 NOTICE TO POLICYHOLDERS
IA319 01/08 EXCLUSION OF CERTIFIED ACTS AND OTHER ACTS OF TERRORISM

IA4006 07/10 SPECIAL PER OCCURRENCE DEDUCTIBLE ENDORSEMENT

TA4110SC 09/09 SOUTH CAROLINA CHANGES - CANCELLATION AND NONRENEWAL

IA4226 03/02 NOTICE TO POLICY HOLDERS FUNGI OR BACTERIA EXCLUSION ENDORSEMENTS
IA4338 05/11 SIGNATURE ENDORSEMENT

IL0194 07/02 SOUTH CAROLINA CHANGES - LEGAL ACTION AGAINST US

MI1429 09/91 NOTICE TO SOUTH CAROLINA INSUREDS

FM502 07/08 COMMERCIAL PROPERTY COVERAGE PART DECLARATIONS

GAbB32 07/08 COMMERCIAL GENERAL LIABILITY COVERAGE PART DECLARATICNS

MABE59 05/10 CONTRACTORS' EQUIPMENT (AND TOOLS) COVERAGE PART DECLARATIONS
MA560 06/07 INSTALLATION FLOATER COVERAGE PART DECLARATIONS °

AABQ05 03/06 BUSINESS AUTO COVERAGE PART DECLARATIONS

Usc513 05/10 COMMERCIAL UMBRELLA LIABILITY COVERAGE PART DECLARATIONS .

IA 509 0112 - Page 1of 2

ENP 017 65 43 / EBA 017 65 43
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01-16-2013 10:28
Countersigned By

(Date) (Authorized Representative)

NOTICE TO POLICYHOLDERS
WINDSTORM OR HAIL PERCENTAGE DEDUCTIBLE

THIS POLICY CONTAINS A
SEPARATE DEDUCTIBLE FOR
NAMED STORM OR WIND / HAIL
LOSSES, WHICH MAY RESULT
IN HIGH OUT-OF-POCKET
EXPENSES TO YOU.

REFER TO FORM IA 4216 SC FOR EXAMPLE OF
HOW THE DEDUCTIBLE ‘MIGHT AFFECT YOU.

1A 4217 SC (6/10)

COINSURANCE CONTRACT

The rate charged in this policy is based upon use of
a coinsurance dause attached hereto, with the
consent of the insured.

1A-461 (6/10)

IA 509 01 12 Page 2 of 2

ENP 017 65 43 / EBA 017 65 43
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SUMMARY OF PREMIUMS CHARGED

Attached to and forming part of
POLICY NUMBER: ENP 017 65 43 / EBA 017 65 43 Effective Date: 01-17-2013

Named Insured: ATRIUM BUILDERS INC, J & B PARTNERSHIP LLC

THIS POLICY CONSISTS OF THE FOLLOWING COVERAGE
PARTS FOR WHICH A PREMIUM CHARGE IS INDICATED

R

Commercial Property Coverage Part ‘ W/EBCV

Commercial General Liabllity Coverage Part

Commercial Auto Coverage Part

Commercial Umbrella / Excess Liability Coverage Part
CONTRACTORS EQUIPMENT SCHEDULED
CONTRACTORS EQUIPMENT SUPPLEMENTAL COVERAGES

INSTALLATION FLOATER

EXCLUDE

B @2z

Terrorism Coverage

Installment Charge

ANNUAL TOTAL
PAYMENTS

& P P P P P P A P R P P A P P PP R e

First Remainin
Installment . Installment(s)

MONTHLY ' * *
*SEE BILLING STATEMENT MAILED SEPARATELY

Automobile Coverages, Employers Liability, Employment Practices Liability Coverage, Professional Liability
Coverage, Terrorism Coverage and / or Wrongful Acts Coverage, if induded in the policy, are subject to Annual
Adjustment of rates and premium on each anniversary of the policy. .

Commercial Umbrella and Excess Liability, if included in the policg, may be subject to Annual Adjustment of
remium on each anniversary. Refer to the Commercial Umbrella” or Excess Liability Coverage Part
eclarations form to see if this is applicable.

ALL OTHER TERMS AND CONDITIONS REMAIN UNCHANGED

1A102 A09 08
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THE CINCINNATI INSURANCE COMPANY

A Stock Insurance Company

COMMERCIAL GENERAL LIABILITY COVERAGE
PART DECLARATIONS

Attached to and forming part of POLICY NUMBER: ENP 017 65 43
Named Insured is the same as it appears in the Common Pdlicy Dedarations -
LIMITS OF INSURANCE

EACH OCCURRENCE LIMIT *$1,000,000
GENERAL AGGREGATE LIMIT $2,000,000
PRODUCTS-COMPLETED OPERATIONS AGGREGATE LIMIT $2,000,000
PERSONAL & ADVERTISING INJURY LIMIT $1,000,000 " ANY ONE PERSON OR
ORGANIZATION
DAMAGE TO PREMISES RENTED TO YOU LIMIT . - ANYONE .
$100,000 limit unless otherwise Indicated herein: $ SEE GA233 PREMISES
MEDICAL EXPENSE LIMIT
$5,000 limit unless otherwise indicated herein: $ SEE GA233 - ANY ONE PERSON
CLASSIFICATION CODE PREMIUM RATE ADVANCE PRENMIUM
NO. BASE
A-Area Products / All Other Products / All Cther
B - Payroli Completed Completed
C - Gross Sales Operations Operations
D - Units
E - Other
Loc. 1 - sC \
CARPENTRY 91342B174,773 13.046 11,779
CONCRETE CONSTRUCTION 91560B99,335 10.072 9,995
CONTRACTORS ~-EXECUTIVE 91580 B216,993 19.978
INCI, PROD AND/OR COMP OP
CONT.-REPAIR FOR BLDG. 91585 E3,000,000 1.269 1.232
TOTAL COST
PAINTING-~EXTERIOR 98304 B120,492 7.887 11.882
AUTOMATIC ADD. INSURED - 29970 3.5%
CONTRACTORS OPERATIONS
CONTRACTORS BROADENED 29975 3.5%
COVERAGE

The General Liability Coverage Part is subject to an
annual minimum premium. i
TOTAL ANNUAL PREMIUM Kl

FORMS AND / OR ENDORSEMENTS APPLICABLE TO COMMERCIAL GENERAL LIABILITY COVERAGE PART:

GAl01 12/04 COMMERCIAL GENERAL LIABILITY COVERAGE FORM

CE0300 01/96 DEDUCTIBLE LIABILITY INSURANCE

GA2158C 01/06 SOUTH CAROLINA CHANGES ~ EMPLOYEE BENEFIT LIABILITY

GA233 02/07 CONTRACTORS' COMMERCIAL GENERAL LIABILITY BROADENED ENDORSEMENT
GA323 10/01 EXCLUSION - LEAD LIABILITY '

GA 532 07 08 ENP 017 65 43 | Page 1of 2
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FORMS AND / OR ENDORSEMENTS APPLICABLE TO COMMERCIAL GENERAL LIABILITY COVERAGE PART:

GA340 10/01 EXCLUSION - CONTRACTORS ~ PROFESSIONAL LIABILITY

GA369 11/02 EXCLUSION - EXTERIOR INSULATION AND FINISH SYSTEMS ("EIFS") AND
DIRECT-APPLIED EXTERIOR FINISH SYSTEMS ("DEFS") - BROAD FORM

GA382 03/02 FUNGI OR BACTERIA EXCLUSION

GA 53207 08 ENP 017 65 43 Page 2 of 2
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
DEDUCTIBLE LIABILITY INSURANCE

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART
PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART

COVERAGE

Bodily Injury Liability

$500
$500
$500
$500
$500
$500
$500
4500
$500
£500

OR
Property Damage Liabllity
OR -
Badily Injury Llabllity and/or
Property Damage Liability Combined ,
(If no entry appears above, information required to complete this endorsement will be shown in the Declara-
tions as applicable to this endorsement.)

APPLICATION OF ENDORSEMENT {(Enter below any limitations on the application of this endorsement. If
no Ilmitatior:j )Is entered, the deductibles apply to damages for all "bodily injury" and "property damage”, how-
ever caused);

PD

PD

DEDUCTIBLE
DEDUCTIBLE
DEDUCTIBLE
DEDUCTIBLE
DEDUCTIBLE
DEDUCTIBLE
DEDUCTIBLE
DEDUCTIBLE
DEDUCTIBLE
DEDUCTIBLE

PER
PER
PER
PER
PER
PER
PER
PER
PER
PER

SCHEDULE

OCCURRENCE FOR
OCCURRENCE FOR
OCCURRENCE FOR
OCCURRENCE FOR
OCCURRENCE FOR
OCCURRENCE FOR
OCCURRENCE FOR
OCCURRENCE FOR

Amount and Basis of Deductible
PER CLAIM or PER OCCURRENCE

$ SEE BELOW $

$ $

$ $

PREMISES/OPERATIONS FOR CLASS 91342
PRODUCTS/COMP. OPS FOR CLASS 91342
PREMISES/OPERATIONS FOR CLASS 91560
PRODUCTS/COMP. OPS FOR CLASS 91560
PREMISES/OPERATIONS FOR CLASS 91580
PRODUCTS/COMP. OPS FOR CLASS 91580
PREMISES/OPERATIONS FOR CLASS 91585
PRODUCTS/COMP. OPS FOR CLASS 91585

CLAIM FOR PREMISES/OPERATIONS FOR CLASS 98304
CLAIM FOR PRODUCTS/COMP. OPS FOR CLASS 98304

Combined, to all damages sustained

CG 03 00 01 96

A. Our obligation under the Bodily Injury Liability

and Property Damage Liability Coverages to
an damages on-your behalf applies only to
he amount of damages in excess of any de-
ductible amounts stated in the Schedule
above as applicable to such coverages.

You may select a deductible amount on either
a per claim or a per "occurrence” basis. Your
selected deductible applies to the coverage
option and to the basis of the deductible indi-
cated by the placement of the deductible
amount in the Schedule above. The deducti-
ble amount stated in the Schedule above ap-
plies as follows:

1. PER CLAIM BASIS. If the deductible
amount indicated in the Schedule above
is on a per claim basis, that deductible
applies as follows:

a. Under Bodily Injury Liabiity Cover-
age, to all damages sustained by
I’:\r_\y one person because of "bodily
njury";

b. Under Property Damage Liabllity
Coverage, to all damages sustained
by any one person because of
"property damage”; or

c. Under Bodily Injury Liability and/or
Property Damage Liability Coverage

Copyright, Insurance Services Office, Iho., 1994

by any one person because of:
(1) "Bodily injury";
(2) "Property damage"; or

(3) "Bodily injury" and ‘“property
damage" combined

as the result of any one "occurrence",

If damages are claimed for care, loss of
services or death resulting at any time
from "bodily injury", a separate deductible
amount will be applied to each person
making a claim for such damages.

With respect to “property'damage", per-
son includes an organization.

PER OCCURRENCE BASIS. If the de-
ductible amount indicated in the Sched-
ule above is on a "per occurrence" basis,
that deductible amount applies as follows:

a. Under Bodily Injury Liability Cover-
age, to all damages because of
"bodily injury";

b. Under Proper

Coverage, to all damages because
of "property damage"; or

c. Under Bodily Injury Liability and/or
Property Damage Liability Coverage

Page 1 of 2

Damage Liability
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2:16-cv-03603-DCN  Date Filed 11/10/16

Cfombined, to all damages because
of: :

(1) "Bodily injury";
(2) "Property damage"; or

(3) "Bodily injury" and ‘"property
damage" combined

as the result of any one "occur-
rence", regardless of the number of
Fersons or organizations who sus-
ain damages because of that "oc-
currence’.

C. The terms of this insurance, including those

with respect to:

Entry Number 1-1  Page 8 of 105

1. Our right and duty to defend the insured
against any "suits" seeking those dam-
ages; and :

2. Your duties in the event of an "occur-
rence", claim, or "suit"

apply irrespective of the application of the de-
ductible amount.

We may pay any part or all of the deductible
amount to effect settlement of any claim or
"suit" and, upon notification of the action
taken, you shall prompﬂg reimburse .us for
such part of the deductible amount as has
been paid by us.

Copyright, Insurance Services Office, Inc., 1994 Page 2 of 2
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" THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

SOUTH CAROLINA CHANGES - EMPLOYEE
BENEFIT LIABILITY

- This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART
EMPLOYEE BENEFIT LIABILITY COVERAGE PART

Exclusion (i) of Employee Benefit Liability Coverage Form GA 102, Commercial General Liability Broadened
Endorsement GA 210, Commercial General Liability Extended Liability Endorsement GA 227 and Contrac-
tors' Commercial General Liability Broadened Endorsement GA 233 is hereby deleted in its entirety and re-~
placed by the following:

() Taxes

Taxes including those imbposed under the internal Revenue Code.

GA 2158C 01 06
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION - LEAD LIABILITY

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

The following exclusions are added to Paragraph 2. Exclusions of SECTION | - COVERAGES, COVERAGE
A. BODILY INJURY AND PROPERTY DAMAGE LIABILITY and Paragraph 2. Exclusions of SECTION | -
COVERAGES, COVERAGE B. PERSONAL AND ADVERTISING INJURY LIABILITY:

This insurance does not apply to:

1. "Bodily injury", "property damage" or “personal and advertising injury" arising out of, resulting from, or in
any way caused by or contributing to the actual, alleged or threatened ingestion, inhaiation, absorption
of, exposure to or presence of lead in any form emanating from any source.

2. Anyloss, cost or expense arising out of, resulting from or in any way related to any:

a.- Claim, suit, request, demand, directive, or order by or on behalf of any person, entity, or govern-
mental authority that any insured or others test for, monitor, clean up, remove, contain, treat, detox-
ify, neutralize, or in any way respond to, or assess the effects of lead in any form; or

b. Claim or suit by or on behalf of any person, entity, or governmental authority for damageé because
of testing for, monitoring, cleaning up, removing, containing, treating, detoxifying or neutralizing, or in
any way responding to, or assessing the effects of lead in any form.

GA 323 10 01
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION - CONTRACTORS - PROFESSIONAL LIABILITY

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

The following exclusion is added to Paragraph 2.
Exclusions of SECTION 1 - COVERAGES, COV-
ERAGE A. BODILY INJURY AND PROPERTY
DAMAGE LIABILITY, and Paragraph 2. Exclu-
sions of SECTION | - COVERAGES, COVERAGE
B. PERSONAL AND ADVERTISING INJURY LI
ABILITY:

1.

GA 340 1001

This insurance does not apply to "bodily in-
jury", "property damage" or "personal and ad-
vertising injury" arising out of the rendering of
or failure to render any professional services
by you or on your behalf, but only with respect
to either or both of the foliowing operations:

a. Providing engineering, architectural or
surveying services to others; and

b. Providing, or hiring independent profes-
sionals to provide, engineering, architec-

tural or surveying services in connection
with construction work you perform.

Subject to Paragraph 3.,' below, professional
services Include:

a. Preparing, approving, or failing to prepare
or approve, maps, shop drawings, opin-
ions, reports, surveys, fleld orders,
change orders, or drawings and specifi-
cations; and

b. Supervisory or inspection activities per-
formed as part of any related architectural.
or engineering activities.

Professional services do not include services
within construction means, methods, tech-
niques, seguences and procedures employed
by you in connection with construction work
you perform.

Includes copyrighted material of Insurance

Services Office, Inc., with its permission.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION - EXTERIOR INSULATION AND FINISH SYSTEMS‘
("EIFS") AND DIRECT-APPLIED EXTERIOR FINISH SYSTEMS
("DEFS") - BROAD FORM )

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

The following exclusion is added to Paragraph
2. Exclusions of SECTION | - COVERAGES,
COVERAGE A. BODILY INJURY AND
PROPERTY DAMAGE LIABILITY, and Para-

graph 2. Exclusions of - SECTION 1 - .

COVERAGES, COVERAGE B. PERSONAL
AND ADVERTISING INJURY LIABILITY:

This insurance does not apply to "bodily in-
jury®, "property damage" or "personal and ad-
vertising injury” that arises out of, is caused
by, or is attributable to, whether in whole or in
part, any of the following:

a. The design, manufacture, sale, service,
handling, construction, fabrication, prepa-
ration, -installation, application, mainte-
nance, disposal or repair, including re-
modeling, service, correction, or re-
placement, of a "wall finish system", or
any part thereof, including any method or
procedure used to correct problems with
installed or partially installed "wall finish
systems"; or

b. Any work or operations conducted by or '

on behalf of any insured on or to a "wall
finish system", or any component thereof,
or any component of a building or struc-
ture to which a "wall finish system" at-
taches that resuits, directly or indirectly, in
the intrusion of water or moisture, includ-
ing any resulting development or pres-
ence of "fungi" or bacteria on or within a
building or structure, including its con-
tents, regardless of whether any other
cause, event, material, or product con-
tributed concurrently or in any sequence
to such injury or damage.

This exclusion also applies to any "bodily in-
jury", "property damage" or "personal and ad-
vertising Injury™

a. For which any insured assumes liability in
any part of any confract or agreement,
regardless of whether such contract or
agreement is an "insured contract";

b. Arising out of, caused by, or atiributable
to, whether in whole or in part, warranties
or representations made at any time with

respect to the fithess, quality, durability or
performance of a "wall finish system”;
and

c. Arising out of, caused by, or attributable
to, whether in whole or in part, the pro-
viding of or failure to provide any warning
or instructions with regard to a "wali finish
system".

2. SECTION V - DEFINITIONS is amended to

include the following:

a. "Direct-applied exterior finish system"
{commonly referred to as DEFS) means
an exterior cladding or finish system and
all component parts therein, used on any
part of any structure, and consisting of:

(1) Arigid or semi-rigid substrate;

(2) The adhesive and / or mechanical
fasteners used to attach the sub-
strate to the structure including any
water-durable exterior wall substrate;

(3) A reinforced or unreinforced base
coat or mesh;

(4) A finish coat providing surface tex-
ture to which color may be added;
and

(6) Any conditioners, primers, accesso-
ries, flashing, coatings, caulking or
sealants used with the system for
any purpose;

that interact to form an energy efficient
wall,

b. ‘“Exterior insulation and finish system"

(commonly referred to as synthetic
stucco or EIFS) means an exterior clad-
ding or finish system and all component
parts therein, used on any part of any
structure, and consisting of:

(1). A rigid or semi-rigid insulation board
made of expanded polystyrene or
other materials;

Includes copyrighted material of Insurance

GA 369 1102 Services Office, Inc., with its permission. Page 10of 2



{2) The adhesive and / or mechanical
fasteners used to attach the insula-
tion board to the substrate;

(3) A reinforced or unreinforced base
coat or mesh;

(4) A finish coat providing surface tex-
ture to which color may be added;
and

(6) Any conditioners, primers, accesso-
ries, flashing, coatings, caulking or
sealants used with the system for
any purpose;

that interact to form an energy efficient
wall,

2:16-cv-03603-DCN  Date Filed 11/10/16 Entry Number 1-1  Page 13 of 105

"Fungi" means any type or form of fun-
gus, and includes, but is not limited to,
any form or type of mold, mushroom, or
mildew and mycotoxins, spores, scents
or byproducts produced or released by
fungi.

"Wall finish system" means:

(1) An ‘exterior insulation and finish
system";

{2) A “direct-applied exterior finish sys-
tem"; or

(3) Any energy efficient exterior cladding
or finish system substantially similar
to Paragraph (1) or (2) abaove.

GA 369 11 02

Includes copyrighted matetial of Insurance
Services Office, Inc., with its permission.

Page 2 of 2
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

FUNGI OR BACTERIA EXCLUSION

A. The following exclusion is added to Paragraph
2. Exclusions of SECTION | - COVERAGES.
COVERAGE A. BODILY INJURY AND
PROPERTY DAMAGE LIABILITY:

2.

GA 38203 02

Exclusions
This insurance does not apply to:
Fungi or Bacteria

a. "Bodily injury" or "property damage"
caused directly or indirectly, in whole
or in part, by any actual, alleged or
threatened:

(1) Inhalation of;
(2} Ingestion of;
(8) Contact with;
(4) Absorption of;
(5) Exposure to;
(6) Existence of; or
(7) Presence of,

any "fungi" or bacteria on or within a
building or structure, including its
contents, whether occurring sud-
denly or gradually;

b. Any loss, cost or expense associ-
ated in any way with, or arising out of
the abating, testing for, monitoring,
cleaning .up, removing, containing,
treating, detoxifying, neutralizing,
remediating, mitigating or disposing
of, or in any way responding to, in-
vestigating, or assessing the effects
of, *fungi" or bacteria, by any insured
or by any other person or entity;

c. Any liability, with respect to "fungi” or
bacteria, arising out of, resulting
from, caused by, contributed to, or in
any way related to any supervision,
Instruction, recommendation, warn-
ing or advice given or which should
have been given in connection with:

(1) The existence of "fungi" or bac-
teria;

(2) The prevention of "fungi" or
bacteria;

(3)" The remediation of "fungi" or
bacteria;

(4) Any operation described in
Paragraph A. 2. b. above;

(5) "“Your product"; or
‘ (6) "Your work"; or

d. Any obligation to share damages
with or repay any person, organiza-
tion or entity, related in any way to
the liability excluded in Paragraphs
A. 2. a., b. or c. above;

regardiess of any other cause, event,
material, product and / or building com-
ponent that coniributed concurrently or in
any sequence to the Injury or damage.

However this exclusion does not apply to
any "fungi" or bacteria that are, are on, or
are contained in, a good or product in-
tended for human ingestion.

B. The following exclusion is added to Paragraph
2. Exclusions of SECTION | - COVERAGES.
COVERAGE B. PERSONAL AND ADVER- .
TISING INJURY LIABILITY:

Exclusions
This insurance does not apply to:
Fungi or Bacteria

a. "Personal and advertising injury"
caused directly or indirectly, in whole
or in part, by any actual, alleged or
threatened:

(1) Inhalation of;
(2) Ingestion of;’
(8) Contact with;
(4) Absorption of;
{5) Exposure to;
(6) Existence of; or

(7) Presence of,

" Includes copyrighted material of 1ISO

Properties, Inc., with its permission.

Page 1 of 2




GA 382 03 02

any "fungi’ or bacteria on or within a
building or structure, including its
contents, whether occurring sud-
denly or gradually;

Any loss, cost or expense associ-
ated in any way with, or arising out of
the abating, testing for, monitoring,
cleaning up, removing, containing,
treating, detoxifying, neutralizing,
remediating, mitigating or disposing
of, or in any way responding to, in-
vestigating, or assessing the effects
of, "fungi" or bacteria, by any insured
or by any other person or entity;

Any liability, with respect to “fungi" or
bacteria, arising out of, resuiting
from, caused by, contributed to, or in
any way related to any supervision,
instruction, recommendation, warn-
ing or advice given or which should
have been given in connection with:

(1) The existence of "fungi" or bac-
teria;

(2) The prevention of *fungi" or
bacteria;

(38) The remediation of "fungi" or
bacteria;

2:16-cv-03603-DCN  Date Filed 11/10/16 Entry Number 1-1  Page 15 of 105

(4) Any operation described in
Paragraph B. 2. b. above;

(5) "Your product"; or
(6) "“Your work"; or

d. Any obligation to share damages
with or repay any person, organiza-
tion or entity, related in any way to
the liability excluded in Paragraphs
B. 2.a., b. or c. above;

‘regardless of any other cause, event,
material, product and /-or building com-
ponent that contributed concurrently or in
any sequence to the injury or damage.

However this exclusion does not apply to
any "fungi” or bacteria that are, are on, or
are contained in, a good or product in-
tended for human ingestion.

C. For the purposes of this endorsement, SEC-
TION V - DEFINITIONS is amended to include
the following:

"Fungi" means any type or form of fungus,
and includes, but is not limited to, any form or
type of mold, mushroom or mildew and any
mycotoxins, spores, scents or byproducts
produced or released by fungi. '

Includes copyrighfed material of ISO

Properties, Inc., with its permission. , Page 2 of 2
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THE CINCINNATI INSURANCE COMPANY

COMMERCIAL UMBRELLA LIABILITY COVERAGE
PART DECLARATIONS

Previous Policy Number
Attached to and forming part of POLICY NUMBER _ENP 017 65 43 ___Effective Date; 01-17-2013
NAMED INSURED is the same as it appears in the Common Policy Declarations unless another entry is made here.

LIMITS OF INSURANCE
$ 5,000,000 Each Qccurrenge Limit $ 5,000,000 Aggregate Limit
ADVANCE PREMIUM §$ [ '
Applicable to Premium, if box is checked:
Subject to Annual Adjustment
[ Subject to Audit (see Premium Computation Endorsement for Rating Basis)
SCHEDULE OF UNDERLYING INSURANCE

Insurer, Policy Number & Period: Underlying Insurance: Underlying Limits:

(a) Employer’s Liability Bodily Injury by Accident:

$ Each Accident
Bodily Injury by Disease: )
3 Each Employee
Bodily Injury by Disease;
$

Policy Limit
(b) CINCINNATI INS, CO. Elcommercial General Liability Bodily Injury and Property Damage Liabillity:
ENP 017 65 43 Including: $ 1,000, 000 Each Occurrence Limit
01-17-2013 TO 01-17-2016 X Products-Completed Opera-  $ 2,000, 000 General Aggregate Limit
tions Coverage $ 2,000, 000 Products-Completed
Operations Aggregate
[J Cemetery Professional Limit

[J Druggist Professional
O Funeral Service Provider
[ Pedorthists Professional

or Personal and Advertising Injury Limit:
$ 1,000,000 Any One Person or
O Business Llability including: Organization

[ Funeral Service Provider
[ Druggist Professional

(c) CINCINNATI INS. CO. Automobile Liability Bodily Injury Liability Limit:
EBA 017 65 43 Including: ) $ Each Person
01-17-2013 TO 01-17-2016  [JOwned Autos $ Each Occurrence
I Non-Owned Autos Property Damage Liability Limit:
[IHired Autos $ ‘ Each Occurrence
XKl Any Auto or

Bodily Injury Liability and / or Property Damage
Liability or Both Combined Limit: .
$ 1,000,000 Each Occurrence |

(d) o Professional $ |
$ Aggregate |
(e) CINCINNATI INS.. CO. Employee Bensfit Liability $ 1,000,000 Each Employese Limit
ENP 017 65 43 $ 3,000,000 Aggregate Limit
01-17-2013 TO 01-17-2016
ENP 017 65 43
uUsc513 0510 Page 1 of 2
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)

Each Common Cause Limit
Aggregate Limit

Liquor Liability

A A

Other

FORMS AND / OR ENDORSEMENTS APPLICABLE TO THIS COVERAGE PART:

US101UM  12/04
US3010  12/04
US3043  12/04

Us3048 12/04
Us395 12/04
Us4062 11/05

UsS407 12/04

COMMERCIAL UMBRELLA ~ TABLE OF CONTENTS

CONTRACTORS LIMITATIONS - INCLUDING EXCESS WRAP-UP COVERAGE
EXCLUSION - EXTERIOR INSULATION AND FINISH SYSTEMS ("EIFS") AND
DIRECT-APPLIED EXTERIOR FINISH SYSTEMS ("DEFS!") - BROAD FORM
FUNGI OR BACTERIA EXCLUSION

LEAD LIABILITY EXCLUSION

MOBILE EQUIPMENT SUBJECT TO MOTOR VEHICLE INSURANCE LAWS -
LIMITATION

EMPLOYEE BENEFIT LIABILITY

USC513 0510

ENP 017 65 43 Page 2 of 2
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

CONTRACTORS LIMITATIONS - INCLUDING EXCESS
| WRAP-UP COVERAGE

This endorsement medifies insurance provided under the following:

COMMERCIAL UMBRELLA LIABILITY COVERAGE PART
PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART
PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART - CLAIMS-MADE

SECTION |- COVERAGE, B. Exclusions (and in the Professional Umbrella Liability Coverage Part and the
Professional Umbrella Liability Coverage Part - Claims-Made only: Subparagraph 1.) is modified as follows:

. The following exclusions are hereby added:

A. This insurance does not apply to:

1.

"Property damage" to:

a. Leased, rented, or borrowed
equipment; or

b. Property being transported, in-
stalled, erected, or worked upon
by the insured or any contrac-
tors or subcontractors working
directly or indirectly on any in-
sured's behalf,

2. Any liability arising out of the ren-

US 3010 1204

dering of or failure to render any
professional services by you or on
your behalf, but only with respect to
either or both of the following opera-
tions:

a. Providing engineering, archi-
tectural or surveying services to
others; or

b. Providing, or hiring independent
professionals to provide, engi-
neering, architectural or sur-
veying services in connection
with construction work you per-
form.

Professional services include:

a. The preparing, approving, or,

failing. to prepare or approve,
maps, shop drawings, opinions,
reports, surveys, field orders,
change orders, or drawings and
specifications; and

b. Supervisory or inspection activi-
ties performed as part .of any
related architectural or engi-
neering activities.

However, to the extent coverage is
provided by valid and collectible "un-
derlying insurance" as listed in the

Schedule of Underlying Insurance,
and then only for such hazards for
which coverage is afforded by such
"underlying insurance", professional
services shall not include services
within construction means, methods,
techniques, sequences and proce-
dures employed by you in connec-
tion with consiruction work you per-
form.

The following exclusions apply, unless in-
surance is provided to the insured by
valid and collectible "underlying insur-
ance" as listed in the Schedule of Under-
lying Insurance, but only to the extent in-
surance is provided at the "underlying
limit" scheduled for such "underlying in-
surance" and subject to all its limitations
and exclusions:

This insurance does not apply to:
1. "Property damage" arising out of:

a. Blasting or explosion other than
the explosion of air or steam
vessels, piping under pressure,
prime movers, machinery or
power fransmitting equipment;
or

b. The collapse of or structural in-
jury to any building or structure
due to:

(1) Grading of land, excavating,
burrowing, filling or backfill-
ing, tunneling, pile driving,
cofferdam work or caisson
work; or

{2) Moving, shoring, underpin-
ning, raising, or demolition
of any building or structure
or removal or. rebuilding of
any  sfructural  support
thereof.

Includes copyﬁghted material of

ISO Properties, Inc., with its permission.
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2. "Property damage® to wires, conduit,
pipes, drains, sewers, tanks, tunnels
or other similar property, or any ap-
paratus in connection therewith, be-
low the surface of the ground, if such
"property damage" is caused by and
occurs during the use of mechanical
equipment for the purpose of grading
of land, paving, excavating, drilling,
burrowing, filling, backfilling, or pile
driving. .

3. Any liability arising out of any project

insured at any time under an owner
or confractor controlled insurance
program (often referred to as a wrap-
up plan or program) or similar insur-
ance plan or program.

Exclusion 3. Contractual Liability (Exclusion
1.c. in the Professional Umbrella Liability
Coverage Part and the Professional Umbrella
Liability Coverage Part - Claims-Made) is de-
leted and replaced by the following:

This insurance does not apply to:

Any liability for which any insured is obligated
to pay damages by reason of the assumption
of liability in a contract or agreement.

Page 19 of 105

This exclusion does not apply if such liability is
insured by valid and collectible "underlying in~
surance", as listed and described in the
Schedule of Underlying Insurance, and then
only for such hazards for which coverage Is
afforded by such "underlying insurance”.

Exclusion 7. Damage to Your Work (Exclu-
sion 1.g. in the Professional Umbrella Liability
Coverage Part and the Professional Umbrella
Liability Coverage Part - Claims-Made) is de-
leted and replaced by the following:

This insurance does not apply to:

“Property damage" to "your work" arising out
of it or any part of it and included in the "prod-
ucts-completed operations hazard",

This exclusion does not apply if the damaged
work or the work out of which the damage
arises was performed on your behalf by a
subcontractor, provided such liability is in-
sured by valid and collectible "underlying in-
surance”, as listed and described in the
Schedule of Underlying Insurance, and then
only for such hazards for which coverage is
afforded by such "underlying insurance".

Includes copyrighted material of

{SO Properties, Inc., with its permission.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION - EXTERIOR INSULATION AND FINISH SYSTEMS
("EIFS") AND DIRECT-APPLIED EXTERIOR FINISH SYSTEMS
("DEFS") - BROAD FORM

This endorsement modifies insurance provided under the following:
COMMERCIAL UMBRELLA LIABILITY COVERAGE PART

PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART

PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART - CLAIMS-MADE

1. SECTION | - COVERAGE, B. Exclusions
{and in the Professional Umbrella Liability

Coverage Part and the Professional Umbrella .

. Liability Coverage Part - Claims-Made only:
Subparagraph 1.) is modified to add the fol-
lowing:

This insurance does.not apply to any liability
that arises out of, is caused by, or is attribut-
able to, whether in whole or in part, any of the
following:

a.

The design, manufacture, sale, service,
handling, construction, fabrication, prepa-
ration, installation, application, mainte-
nance, disposal or repair, including re-
modeling, service, correction, or re-
placement, of a "wall finish system", or
any part thereof, including any method or
procedure used to correct problems with
installed or partially installed "wall finish
systems"; or

Any work or operations conducted by or
on behalf of any insured on or to a "wall
finish system", or any component thereof,
or any component of a building or struc-
ture to which a "wall finish system" at-
taches that results, directly or indirectly, in
the intrusion of water or moisture, includ-
ing any resulting development or pres-
ence of "fungi" or bacteria on or within a
building or structure, including its con-
tents, regardless of whether any other
cause, event, material, or product con-
tributed concurrently or in any sequence
to such injury or damage.

This exclusion also applies to any liability:

a.

US 3043 12 04

For which any insured assumes liability in
any part of any confract or agreement,
regardiess of whether such contract or
agreement is an "insured confract®;

Arising out of, caused by, or attributable
to, whether in whole or in part, warranties
or representations made at any time with
respect to the fitness, quality, durability or

performance of a "wall finish system®

“and

Arising out of, caused by, or attributable
to, whether in whole or in part, the pro-
viding of or failure to provide any warning
or instructions with regard to a "wall finish
system®™.

2. SECTION V - DEFINITIONS is amended to
include the following:

a.

‘Direct-applied exterior finish system"
(commonly referred to as DEFS) means
an exterior cladding or finish system and
all component parts therein, used on any
part of any structure, and consisting of:

(1) Arigid or semi-rigid substrate;

(2) The adhesive and / or mechanical
fasteners used to attach the sub-
strate to the structure including any
water-durable exterior wall substrate;

(3) A reinforced or unreinforced base
coat or mesh;

(4) A finish coat providing surface tex-
ture to which color may be added;
and

(5) Any conditioners, primers, accesso-
ries, flashing, coatings, caulking or
sealants used with the system for
any purposes;

that interact to form an energy efficient
wall.

"Exterior insulation and finish system”
(commonly referred to as synthetic
stucco or EIFS) means an exterior clad-
ding or finish system and all component
parts therein, used on any part of any
structure, and consisting of:

(1) A rigid or semi-rigid insulation board
made of expanded polystyrene or
other materials;

Includes copyrighted material of Insurance

Services Office, Inc., with its permission.
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(2) The adhesive and / or mechanical
fasteners used to attach the insula-
tion board to the substrate;

(8) A relnforced or unreinforced base
coat or mesh;

(4) A finish coat providing surface tex-
ture to which color may be added:;
and

(5) Any conditioners, primers, accesso-
ries, flashing, coatings, caulking or
sealants used with the system for
any purpose;

that interact to form an energy efficient
wall.
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‘Fungi" means any type or form of fun-
gus, and includes, but Is not limited to,
any form or type of mold, mushroom, or
mildew and mycotoxins, spores, scents
or byproducts produced or released by
fungi.

"Wall finish system" means:

(1) An ’exterior insulation and finish
system®;

(2) A "direct-applied exterior finish sys-
tem"; or

(3) Any energy efficient exterior cladding
or finish system substantially similar
to Paragraph (1) or (2) above.

US 3043 1204

Includes copyrighted material of Insurance
Services Office, Inc., with its permission.
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THIS ENDORSEMENT CHANGES THE POLICY, PLEASE READ IT CAREFULLY.

FUNGI OR BACTERIA EXCLUSION

This endorsement modifies insurance provided under the following:

COMMERCIAL UMBRELLA LIABILITY COVERAGE PART
PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART
PROFESSIONAL LIABILITY COVERAGE PART - CLAIMS MADE

SECTION | - COVERAGE, B. Exclusions
(and in the Professional Umbrella Liability
Coverage Part and the Professional Umbrella
Liability Coverage Part - Claims-Made only:
Subparagraph 1.) is modified to add the fol-
lowing:

This insurance does not apply to:

a. Any liability caused difectly or indirectly,
in whole or in part, by any actual, alleged
or threatened:

(1) Inhalation of;
(2) Ingestion of;
(8) Contact with;
(4) Absorption of;
(5) Exposure to;
(6) Existence of; or
(7) Presence of,

any “fungi® or bacteria on or within a
building or structure, including its con-
tents, whether occurring suddenly or
gradually;

b. Any loss, cost or expense associated in
any way with, or arising out of the abat-
ing, testing for, monitoring, cleaning up,
removing, containing, treating, detoxify-
ing, neutralizing, remediating, mitigating

~or disposing of, or in any way responding
to, investigating, or assessing the effects
of, "fungi" or bacteria, by any insured or
by any other person or entity;

c. Any liability, with respect to "fungi" or
bacteria, arising out of, resulting from,
caused by, contributed to, or in any way

related to any supervision, instruction,
recommendation, warning or advice
given or which should have been given in
connection with;

(1) The existence of "fungi” or bacteria;
(2) The prevention of "fungi"_ or bacteria;

(3) The remediation of "fungi" or bacte-
ria;

(4) Any operation described in Para-
graph b. above;

(6) "Your product"; or
(6) "Your work"; or

d. Any obligation to share damages with or
repay any person, organization or entity,
related in any way to the liability excluded
in Paragraphs a., b. or ¢, above;

regardless of any other cause, event, mate-
rial, product and/or building component that
contributed concurrently or in any sequence
to the Injury or damage.

However this exclusion does not apply to any
"fungi" or bacteria that are, are on, or are
contained in, a good or product intended for
human ingestion. ’

For the purposes of this endorsement, SEC~
TION V - DEFINITIONS is amended to include
the following:

"Fungi® mearis any type -or form of fungus, ..
and includes, but is not limited to, any form or
type of mold, mushroom or mildew and any
mycotoxins, spores, scents or byproducts
produced or released by fungi.

Includes copyrighted material of 1ISO

Properties, Inc., with its permission.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

LEAD LIABILITY EXCLUSION

This endorsement modifies insurance provided under the following:

COMMERCIAL UMBRELLA LIABILITY COVERAGE PART
PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART
PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART -~ CLAIMS-MADE

SECTION | - COVERAGE, B. Exclusions (and in the Professional Umbrella Liability Coverage Part and the
Professional Umbrella Liability Coverage Part - Claims-Made only: Subparagraph 1.) is modified to add the
following:

This fnsurance does not apply to:

a. Any liability arising out of, resulting from, or in any way caused by or contributing to the actual, alleged or
threatened ingestion, inhalation, absorption of, exposure to or presence of lead in any form emanating
from any source.

b. Any ‘loss, cost or expense arising.out of, resulting from or in any way related to any:

(1) Claim, "suit", request, demand, directive, or order by or on behalf of any person, entity, or govern-
mental authority that any insured or others test for, monitor, clean up, remove, contain, treat, detox-
ify, neutralize, cr in any way respond to, or assess the effects of lead in any form; or

(2) Claim or "suit" by or on behalf of any person, entity, or governmental authority for damages because
of testing for, monitoring, cleaning up, removing, containing, treating, detoxifying or neutralizing, or in
any way responding to, or assessing the effects of lead in any form.

US 395 12 04
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

MOBILE EQUIPMENT SUBJECT TO MOTOR VEHICLE
INSURANCE LAWS - LIMITATION

This endorsement modifies insurance provided under the following:

COMMERCIAL UMBRELLA LIABILITY COVERAGE PART
PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART
PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART - CLAIMS-MADE

SECTION | - COVERAGE, B. Exclusions (and in the Professional Umbrella Liabilify Coverage Part and the
Professional Umbrella Liability Coverage Part - Claims-Made only: Subparagraph 1.) is modified to add the
following:

This insurance does not apply to:

Any liability arising out of the ownership, maintenance, occupancy, operation, use, "loading or unloading” of
any land vehicle that would qualify under the definition of "mobile equipment" if it were not subject to a com-
pulsory or financial responsibility law or other motor vehicle insurance law, unless such liability is covered by
valid and collectible "underlying insurance" as listed in the Schedule of Underlying Insurance, and then only
for such hazards for which coverage is afforded by such "underlying insurance”, unless otherwise excluded
by this Coverage Part.

Includes 008 righted material of Insurance
US 4062 11 05 Services Office, Inc., with its permission
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EMPLOYEE BENEFIT LIABILITY

This endorsement modifies insurance provided under the following:

COMMERCIAL UMBRELLA LIABILITY COVERAGE PART
PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART
PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART - CLAIMS-MADE

This policy is modified to add the following:
. SECTION | - COVERAGE, A. Insuring Agreement(s) is modlfled to add the followmg
EMPLOYEE BENEFIT LIABILITY:

We will pay on behalf of the insured the "ultimate net loss” which the insured is legally obligated to pay as
damages because of any negligent act, error or omission of the insured or any other person for whose
acts the insured Is legally liable arising out of the administration of the insured's employee benefit pro-
grams.

This insurance applies only to negligent acts, errors or omissions:

a. Whose damages are in excess of the "underlying insurance” provided by an Employee Benefit Li-
ablility policy listed in the Schedule of Underlying Insurance; and

b. Which occur during the policy period.

1. SECTION | - COVERAGE, B. Exclusions (and in the Professional Umbrella Liability Coverage Part and
the Professional Umbrella Liability Goverage Part - Claims-Made only: Subparagraph 1.) is modifled to
add the following exclusion:

This insurance does not apply to:

Any liability arising out of employee benefit programs unless such liability is covered by valid and collecti-
ble "underlying insurance" as listed in the Schedule of Underlylng Insurance and then only for such haz-
ards for which coverage is afforded by such "underlying insurance”.

US 407 12 04
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THE CINCINNATI INSURANCE COMPANY

A Stock Insurance Company

COMMERCIAL GENERAL LIABILITY COVERAGE
PART DECLARATIONS

Attached to and forming part of POLICY NUMBER: ENP 017 65 43

Named Insured is the same as it appears in the Common Podlicy Dedarations

LIMITS OF INSURANCE
EACH OCCURRENCE LIMIT

GENERAL AGGREGATE LIMIT
PRODUCTS-COMPLETED OPERATIONS AGGREGATE LIMIT $ 2,000,000
PERSONAL & ADVERTISING INJURY LIMIT

$1,000,000
$2,000,000

$1,000,000

ANY ONE PERSON OR
ORGANIZATION

DAMAGE TO PREMISES RENTED TO YOU LIMIT : ANY ONE
$100,000 limit unless atherwise indicated herein: $ SEE GA233 PREMISES
MEDICAL EXPENSE LIMIT
$5,000 limit unless otherwise indicated herein: $ SEE GA233 ANY ONE PERSON
CLASSIFICATION CODE PREMIUM RATE ADVANCE PREMIUM
NO. BASE
A - Area Products / All Other Products / All Other
" B -Paynoll Completed Completed
C - Gross Sales Operations Operations
D - Units ‘
E - Other
LoC. 1 -~ 8C
CARPENTRY 91342B174,773 13,046 11,779
CONCRETE CONSTRUCTION 91560 B99,335 10,072 9,995
CONTRACTORS-EXECUTIVE 91580B216,993 19.978
INCL PROD AND/OR COMP OP
CONT.~-REPAIR FOR BLDG. 91585E3,000,000 1.269 1.232
TOTAL COST
PAINTING-EXTERIOR 98304 B120,492 7.887 11.882
AUTOMATIC ADD. INSURED - 29970 3.5%
CONTRACTORS OPERATIONS |
CONTRACTORS BROADENED 29975 3.5% |

COVERAGE

The General Liability Coverage Part is subject to an

annual minimum premium.

TOTAL ANNUAL PREMIUM B

FORMS AND / OR ENDORSEMENTS APPLICABLE TO COMMERCIAL GENERAL LIABILITY COVERAGE PART:
COMMERCIAL GENERAL LIABILITY COVERAGE FORM
DEDUCTIBLE LIABILITY INSURANCE
SOUTH CAROLINA CHANGES - EMPLOYEE BENEFIT LIABILITY
COMMERCIAL GENERAL LIABILITY BROADENED ENDORSEMENT

CONTRACTORS!

GA101 12/04
€G0300 01/96
GA2158C  01/06
GA233 02/07
GA323 10/01
GA 53207 08

EXCLUSION - LEAD LIABILITY

ENP 017 65 43 page 1 of 2
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FORMS AND / OR ENDORSEMENTS APPLICABLE TO COMMERCIAL GENERAL LIABILITY COVERAGE PART:

GA340 10/01 EXCLUSION - CONTRACTORS - PROFESSIONAL LIABILITY

GA369 11/02 EXCLUSION ~ EXTERIOR INSULATION AND FINISH SYSTEMS ("EIFS") AND
: DIRECT-APPLIED EXTERIOR FINISH SYSTEMS ("DEFS") - BROAD FORM

GA382 03/02 FUNGI OR BACTERIA EXCLUSION

GA 532 07 08 ENP 017 €5 43 , " Page 2of 2



2:16-cv-03603-DCN  Date Filed 11/10/16 Entry Number 1-1  Page 28 of 105

COMMERCIAL GENERAL LIABILITY COVERAGE FORM

Various provisions in this Coverage Part restrict
this Insurance. Read the entire Coverage Part
carefully to determine rights, duties and what is
and is not covered.

Throughout this Coverage Part the words "you"
and "your" refer to the Named Insured shown in
the Declarations, and any other person or organi-
zation qualifying as a Named Insured under this
Coverage Part. The words "we", "us" and "our"
refer to'the Company providing this insurance.

The word "insured" means any person or organi-
zation qualifying as such under SECTION Il - WHO
IS AN INSURED.

Other words and phrases that appear in quotation
marks have special meaning. Refer to SECTION
V - DEFINITIONS.

SECTION | - COVERAGES

COVERAGE A. BODILY INJURY AND PROP-
ERTY DAMAGE LIABILITY

1. Insuring Agreement

a. We will pay those sums that the insured
becomes legally obligated to pay as
damages because of "bodily injury" or
"property damage" to which this insur-
ance applies. We will have the right and
duty to defend the insured against any
"suit" seeking those damages. However,
we will have no duty to defend the in-
sured against any "suit' seeking dam-
ages for "bodily injury” or "property dam-
age" to which this insurance does not
apply. We may, at our discretion, investi-
gate any "occurrence" and setlle any
claim or "suit" that may result. But:

(1) The amount we will pay for damages

is limited as described in SECTION .

Il - LIMITS OF INSURANCE; and

{2) Our right and duty to defend ends
when we have used up the applica-
ble limit of insurance in the payment
of judgments or settlements under
SECTION | - COVERAGES, COV-
ERAGE A. BODILY INJURY AND
PROPERTY DAMAGE LIABILITY;
SECTION | - COVERAGES, COV-
ERAGE B. PERSONAL AND AD-
VERTISING INJURY LIABILITY; or
medical expenses under SECTION 1
- COVERAGES, COVERAGE C.
MEDICAL PAYMENTS.

No other obligation or liabllity to pay sums
or perform acts or services is covered
unless expressly provided for under

SUPPLEMENTARY PAYMENTS - COV-
ERAGES A AND B.

This insurance applies to "bodily injury"
and “property damage" only if:

(1) The "bodily injury" or "property dam-
age" is caused by an "occurrence"
that takes place in the "coverage ter-
ritory";

{2) The "bodily injury" or "property dam-
age" occurs during the policy period;
and

(3) Prior to the "coverage term" in which
"bodily injury" or "property damage"
occurs, you did not know, per Para-
graph 1.d. below, that the "bodily in-
jury" or "property damage" had oc-
curred or had begun to occur, in
whole or in part.

"Bodily injury® or ‘“property damage"
which:

(1) Occurs during the "coverage tefm“;
and

(2) Was not, prior to the ‘"coverage
term", known by you, per Paragraph
1.d. below, to have occurred;

includes any continuation, change or re-
sumption of that "bodily injury” or “prop-
erty damage" after the end of the "cover-
age term" in which 1t first became known
by you.

You will be deemed to know that "bodily
injury" or "property damage" has oc-
curred at the earliest time when any
"authorized representative”:

(1) Reports all, or any part, of the "bodily
injury" or "property damage" to us or
any other insurer;

(2) Receives a written or verbal demand
~ or claim for damages because of the
"bodily injury" or "property damage";

(3) First observes, or reasonably should
have first observed, the "bodily in-
jury" or "property damage”;

(4) Becomes aware, or reasonably
shouid have become aware, by any
means other than as described in (3)
above, that "bodily injury" or "prop-
“erty damage" had occurred or had
begun to occur; or

(6) Becomes aware, or reasonably
should have become aware, of a

Includes copyrighted material of Insurance
GA 1011204 Services Office, Inc., with its permission. Page 1 of 22
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condition from which "bodily injury"
or "property damage" is substantially
certain to occur.

Damages because of "hodily injury" in-
clude damages claimed by any person or
organization for care, loss of services or
death resulting at any time from the "bod-
ily injury".

2. Exclusions

This insurance does not apply to:

a.

GA 101 1204

Expected or Intended Injury

"Bodily injury" or ‘property damage"
which may reasonably be expected to re-
sult from the intentional or criminal acts of
the insured or which is in fact expected or
intended by the insured, even if the injury
or damage is of a different degree or type
than actually expected or intended. This
exclusion does not apply to "bodily injury"
resulting from the use of reasonable force
to protect persons or property.

Contractual Liability

"Bodily injury"” or "property damage" for
which the insured is obligated to pay
damages by reason of the assumption of
liability in a contract or agreement. This
exclusion does not apply to fiability for
damages:

(1) That the insured would have in the
absence of the contract or agree-
ment; or

(2) Assumed in a contract or agreement
that is an "insured contract', pro-
vided the “"bodily injury" or "property
damage" occurs subsequent to the
execution of the contract or agree-
ment. When a claim for such "bodily
injury" or ‘property damage" s
made, we will defend that claim pro-
vided the insured has assumed the
obligation to defend such claim in the
"insured contract”. Such defense
payments will not reduce the limits of
insurance.

Liquor Liability

"Bodily injury" or "property damage" for
which any insured may be held liable by
reason of:

(1) Céusing or contributing to the intoxi-
cation of any person;

{2) The furnishing of alcoholic bever-
ages to a person under the legal
drinking age or under the influence
of alcohol; or

(3) Any statute, ordinance or regulation
relating to the sale, gift, distribution
or use of alcoholic beverages.

This exclusion applies only if you are in
the business of manufacturing, distribut-
ing, selling, serving or furnishing alcoholic
beverages.

Workers' Compensation and Similar
Laws : .

Any obligation of the insured under a
workers' compensation, disabillity benefits
or unemployment compensation law or
any similar law.

Employer's Liability
"Bodily injury" to:

(1) -An "employee" of the insured sus-
tained in the "workplace";

{2) An "employee" of the insured arising
out of the performance of duties re-
lated to the conduct of the Insured's
business; or

{3) The spouse, child, parent, brother or
sister of that "employee" as a conse-
quence of Paragraphs (1) or (2)
above.

This exclusion applies:

(1) Whether the insured may be liable
as an employer or in any other ca-
pacity; and

{2) To any obligation to share damages
with or repay someone else who
must pay damages because of the
injury.

This exclusion does not apply to liability
assumed by the insured under an "in-
sured contract”,

Pollutant

(1) "Bodily injury" or "property damage"
arising out of the actual, alleged or
threatened discharge, dispersal,
seepage, migration, release, escape
or emission of "pollutants™

(a) At or from any premises, site or
location which is or was at any
time owned or occupied by, or
rented or loaned to, any Insured.
However, Paragraph (a) does
not apply to:

1) “Bodily injury" to any person
injured while on any prem-
ises, site or location owned
or occupied by, or rented or
loaned to, you provided:

Includes copyrighted material of Insurance
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a) The injury is caused by
the inadequate ventila-
tion of vapors;

b) The person injured is
first exposed to such
vapors during the pol-
icy period; and

¢) Within 30 days of such
first exposure, the per-
son injured is clinically
diagnosed or freated
by a physician for the
medical condition
caused by the expo-
sure to such vapors,
However, Paragraph c)
does not apply if the
"bodily injury" is caused
by vapors produced by
or originating from
equipment that is used
to heat, cool or dehu-
midify the building, or
equipment that is used
to heat water for per-
sonal use, by the
building's occupants or
their guests.

This exception 1) shall ap-
ply only to Named Insureds;
we shall have no duty to
defend or pay damages for
any person or organization
that is not a Named In-
sured. However, this para-
graph does not apply if the
"bodily injury" is caused by
vapors produced by or
originating from equipment

- that is used to heat, cool or

dehumidify the building, or
equipment that is used to
heat water for personal use,
by the building's occupants
or their guests.

For the purpose of the ex-
ception granted in Para-
graph 1) only, vapors
means any gaseous or air-
borne imritant or alrborne
contaminant, - including
smoke, fumes, vapor or
soot, but excluding asbes-
tos, which is discharged,
dispersed, emitted, re-
leased or escapes from
materials, machinery or
equipment used in the
service or maintenance of
the premises. Vapors does
not mean any gaseous or

Entry Number 1-1
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3)

Page 30 of 105

airborne irritants or con-
taminants used in a manu-
facturing process or which
Is the product or by-product
of any manufacturing proc-
ess;

"Bodily injury" or “property
damage" for which you may
be held liable, if you are a
contractor, and the owner
or lessee of such premises,
site or location has been
added to this Coverage Part
as an additional insured
with respect to your ongo-
ing operations or ‘'your .
work" performed for that
additional insured at that
premises, site or location
and such premises, site or
location is not and never
was owned or occupied by,
or rented or loaned to, any
insured, other than that ad-
ditional insured; or

"Bodily Injury" or ‘“property
damage" arising out of heat,
smoke or fumes from a
"hostile fire";

(b) At or from any premises, site or
location which is or was at any
time used by or for any insured
or others for the handling, stor-

age,

disposal, processing or

treatment of waste;

{c) Which are or were at any time

fransported,

handled, stored,

treated, disposed of, or proc-
essed as waste by or for:

1)
2)

Any insured; or

Any person or organization
for whom you may be le-
gally responsible;

(d) At or from any premises, site or
location on which any insured or
any contractors or subcontrac-
tors working directly or indirectly
on any insured's behalf are
performing operations if the
"pollutants" are brought on or to
the premises, site or location In
connection with such operations
by such insured, contractor or
subcontractor, However, Para-
graph (d) does not apply to:

1)

Includes copyrighted material of Insurance
Services Office, Inc., with its permission.

"Bodily injury" or "property
damage" arising out of the
discharge, dispersal, seep-
age, migration, release, es-
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(e)

GA 101 12 04

cape or emission of fuels,
iubricants or other operating
fluids,, or exhaust gases,
which are needed to per-
form, or are the result of,
the normal electrical, hy-
draulic or mechanical func-
tions necessary for the op-
eration of "mobile equip-
ment" or its parts, if such
fuels, lubricants or other
operating fluids, or exhaust
gases, escape, seep or mi-
grate, or are discharged,
dispersed, released or
emitted from a vehicle part
designed to hold, store or
receive them. This excep-
tion does not apply if the fu-
els, lubricants or other op-
erating fluids, or exhaust
gases, escape, seep or mi-
grate, or are discharged,
dispersed, released or
emitted with the intent to
cause "bodily injury" or
"property damage" or with
the knowledge that "bodily
injury” or "property damage"
Is substantially certain to
occur, or if such fuels, lubri-
cants or other operating
fluids, or exhaust gases,
are brought on or to the
premises, site or location
with such intent to escape,
seep or migrate, or be dis-
charged, dispersed, re-
leased or emitted as part of
the operations being per-
formed by such insured,
contractor or subcontractor;

2) '"Bodily injury" or "property
damage" sustained within a
building and caused by the
release of gases, fumes or
vapors from  materials
brought into that building in
connection with. operations
being performed by you or
on your behalf by a con-
tractor or subcontractor; or

3) '"Bodily injury" or "property
damage" arising out of heat,
smoke or fumes from a
"hostile fire"; or

At or from any premises, site or
location on which any insured or
any contractors or subcontrac-
tors working directly or indirectly
on any insured's behalf are
performing operations if the op-

Includes copyrighted material of Insurance
Services Office, Inc., with its permission.

erations are to test for, monitor,
clean up, remove, contain, treat,
detoxify or neutralize, or in any
way respond to, or assess the
effects of, "poliutants”,

(2) Any loss, cost or expense arising out
of any:

(a) Request, demand, order or
statutory or regulatory require-
ment that any insured or others
test for, monitor, clean up, re-
move, contain, treat, detoxify or
neutralize, or in -any way re-
spond to, or assess the effects
of, "pollutants"”; or

(b) Claim or suitby or on behalf of a
governmental authority for dam-
ages because of testing for,
monitoring, cleaning up, remov-
ing, containing, treating, detoxi-
fying or neutralizing, or in any
way responding to, or assessing
the effects of, "pollutants".

However, Paragraphs (2)(a) and {b)
do not apply to liability for damages
because of "property damage' that
the insured would have in the ab-
sence of such request, demand, or-
der or statutory or regulatory re-
quirement, or such claim or "suit" by
or on behalf of a governmental
authority.

Aircraft, Auto or Watercraft

"Bodily injury" or "property damage" aris-
ing out of the ownership, maintenance,
use or entrustment to others of any air-
craft, "auto" or watercraft owned or oper-
ated by or rented or loaned to any in-
sured, Use Includes operation and
"loading or unloading”.

This exclusion applies even if the claims
against any insured allege negligence or
other wrongdoing in the supervision, hir-
ing, employment, training or monitoring of
others by that insured, if the "occurrence"
which caused the "bodily injury" or "prop-
erty damage" Involved the ownership,
maintenance, use or entrustment to oth-
ers of any aircraft, "auto” or watercraft
that is owned or operated by or rented or
loaned to any insured.

This exclusion does not apply to:

(1) A watercraft while ashore on prem-
ises you own or rent;

(2) A watercraft you do not own that is:

(a) Lessthan'51feetlong; and
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(b)‘ Not being used to carry persons
or property for a charge;

(3) Parking an "auto" on, or on the ways
next to, premises you own or rent,
provided the "auto" is not owned by
or rented or loaned to you or the in-
sured;

(4) Liability assumed under any "insured
contract® for the ownership, mainte-
nance or use of aircraft or watercraft;
or

{5) "Bodily injury" or "property damage"
arising out of:

(a) The operation of machinery or
equipment that is on, attached
to, or part of, a land vehicle that
would qualify under the defini-
tion of "mobile equipment” if it
were not subject to a compul-
sory or financial responsibility
law or other motor vehicle insur-
ance law In the state where it is
licensed or principally garaged;
or

(b) The operation of any of the ma-
chinery or equipment listed in
Paragraph f.(2) or f.(3) of the
definition of "mobile equipment",

Mobile Equipment

"Bodily injury" or "property damage" aris-
ing out of:

(1) The transportation of "mobile equip-
ment® by an "auto’ owned or oper-
ated by or rented or loaned to any
insured; or

{2) The use of "mobile equipment" in, or
while in practice for, or while being
prepared for, any prearranged rac-
ing, speed, demolition, or stunting
activity.

War

"Bodily - injury" or ‘“property damage”,
however caused, arising, directly or indi-
rectly, out of:

(1) War, including undeclared or civil
war;

(2) Warlike action by a military force, in-
" cluding action in hindering or de-

fending against an actual or ex- -

pected attack, by any government,
sovereign or other authority using

military personnel or other agents; or

{3) Insurrection, rebellion, revolution,
usurped power, or action taken by
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governmental authority in hindering
or defending against any of these,

Damage to Property
"Property damage" to:

(1) Property you own, rent or occupy,
including any costs or expenses in-
curred by you, or any other person,
organization or entity, for repair, re-
placement, enhancement, restora-
tion or maintenance of such property
for any reason, including prevention
of injury to a person or damage to
another’s property;

(2) Premises you sell, give away or
abandon, if the "property damage"
arises out of any part of those prem-
ises;

(3) Property loaned to you;

(4) Personal property in the care, cus-
tody or control of an insured;

(5) That particular part of real property
on which you or any contractors or
subconiractors working directly or
indirectty on your behalf are per-
forming operations, if the "property
damage" arises out of those opera-
tions; or

(6) That particular part of any property

that must be restored, repaired or

- replaced because "your work" was
incorrectly performed on it

Paragraphs (1), {3) and (4} of this exclu-
sion do not apply to "property damage"
(other than damage by fire or explosion)
to premises, including the contents of
such premises, rented to you for a period
of 7 or fewer consecutive days, for which
the amount we will pay s limited to the
Damage To Premises Rented To You
Limit as described in SECTION Ill - LIM-
ITS OF INSURANCE.

Paragraph (2) of this exclusion does not
apply if the premises are "your work" and
were never occupled, rented or held for
rental by you.

Paragraphs (3), (4), {5) and (6) of this ex-
clusion do not apply to liability assumed
under a sidetrack agreement.

Paragraph (6) of this exclusion does not
apply to "property damage" included in
the "products-completed cperations haz-
ard", A

Damage to Your Product

"Property damage" to ‘"your product"
arising out of it or any part of it,

Includes copyrighted material of Insurance
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Damage to Your Work

"Property damage” to "your work" arising
out of it or any part of it and included In
the "products-completed operations haz-
ard",

This exclusion does not apply if the dam-
aged work or the work out of which the
damage arises was performed on your
behalf by a subcontractor.

Damage to Impaired Property or Prop-
erty Not Physically Injured

"Property damage" to "impaired property"
or property that has not been physically
injured, arising out of:

(1) A defect, deficiency, inadequacy or
dangerous condition in "your prod-
uct" or "your work"; or

(2) A delay or failure by you or anyone
acting on your behalf to perform a
contract or agreement in accordance
with its terms.

This exclusion does not apply to the loss
of use of other property arising out of
sudden and accidental physical injury to
"your product" or "your work" after it has
been put to Its intended use,

Recall of Products, Work or Impaired
Property

Any liability or damages claimed for any
loss, cost or expense incurred by you or
others for the loss of use, withdrawal, re-
call, inspection, repair, replacement, ad-
justment, removal or disposal of:

(1) “Your product";
(2) “Your work"; or
(3) “Impaired property";

if such product, work or property is with-
drawn or recalled from the market or from
use by any ‘person or organization be-
cause of a known or suspected defect,
deficiency, inadequacy or dangerous
condition in it.

Personal and Advertising Injury

"Bodily injury" arising out of "personal and
advertising injury".

Asbestos

"Bodily injury" or "property damage" aris-
ing out of, attributable to, or any way re-
lated to asbestos in any form or trans-
mitted in any manner.

a.
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Employment-Related Practices
"Bodily injury" to: ] |
(1) A person arising out of any:

(a) Refusal to employ that person;

(b) Termination of that person's
employment; or

(c) Other émployment-related prac-
tices, policies, acts or omissions
including but not limited to coer-
cion, criticism, demotion,
evaluation, failure to promote,
reassignment, discipline, defa-
mation, harassment, humiliation
or discrimination directed at that
person; or

(2) The spouse, child, parent, brother or
sister of that person as a conse-
quence of "bodily injury" to that per-
son at whom any of the employment-
related practices described in Para-
graphs (a), (b) or (c) above is di-
rected.

This exclusion applies:

(1) Whether the insured may be liable

as an employer or in any other ca-
pacity; and

(2) To any obligation to share damages
with or repay someone else who
must pay damages because of the
injury.

Additional Insured Prior Knowledge

An additional insured added by attach-
ment of an endorsement to this Coverage
Part that is seeking coverage for a claim
or "suit", if that additional insured knew,
per the following paragraph, that "bodily
injury" or "property damage" had oc-
curred or had begun to occur, in whole or
in part, prior to the "coverage term" in
which such "bodily injury" or "property
damage" occurs or begins to occeur.

An additional insured added by attach-
ment of an endorsement to this Coverage
Part will be deemed to have known that
“bodily injury" or "property damage" has
occurred or has begun to occur at the
earliest time when that additional insured,
or any one of its owners, members, part-
ners, managers, executive officers, "em-
ployees" assigned to manage that addi-
tional insured's insurance program, or
"employees" assigned to give or receive
notice of an "occurrence", "personal and
advertising injury" offense, claim or "suit":

Includes copyrighted material of Insurance
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(1) Reports all, or any part, of the "bodily a. We will pay those sums that the insured
injury" or “"property damage" to us or becomes legally obligated to pay as
any other insurer; damages because of "personal and ad-

(2) Receives a written or verbal demand vertlging |nJury"_ to which thls insurance

\airn for d b t1h applies. We w'm have the _nght and duty
or claim ior aamages because of the to defend the insured against any “suit"
bodily injury” or "property damage"; seeking those damages. However, we

(3) First observes, or reasonably should will have no "dut_y“ to defend the insured
have first observed, the "bodily in- against any "sull St‘?e,k'ng ‘dam&tlgesh,for:
C ry d . “personal and advertising injury" to whic
Jry”or “property damage this insurance does not apply. We may,

(4) Becomes aware, or reasonably at our discretion, investigate any offense
shouid have become aware, by any and settle any claim or "suit” that may re-
means other than as described in (3) sult. But:
above, that "bodily injury” or "prop- )
erty damage" had occurred orph:fd (1) The amountwe will pay for damages
begun to occur; or is limited as described in SECTION

' it - LIMITS OF INSURANCE; and

(5) Becomes aware, or reasonabl ) ‘
should have become aware, of g {2) Our right and duty to defend epds
condition from which "bodily injury" when we have used up the applica-
or "property damage" is substantiaily ble ‘limlt of insurance in the payment
certain to oceur. of judgments or settlements under

SECTION | - COVERAGES, COV-

Electronic Data ERAGE A. BODILY INJURY AND

ROPERTY DAMAGE LIABILITY;

Damages arising out of the loss of, loss gECTION | - COVERAGES COV:

of use Of, damage to, oorruption of, In- ERAGE B. PERSONAL AI\;D AD-

?bim’y to _acoess“, or inability to manipulate VERTISING INJURY LIABILITY; or

electronic data’”. medical expenses under SECTION 1

i adribt I ; ; - COVERAGES, COVERAGE C
-l -
gtlzmgustlon of Material in Violation of MEDICAL PAYMiENTS.

"Bodily injury" or "property damage" aris- No other obligation or liability to pay sums

ing directly or indirectly out of any action Sﬁlgféfogpffézyor p?g:/‘;g’:j i?orcol\jg:jeedr

ission that vi r d t
or ornission that vielates o Is alleged to SUPPLEMENTARY PAYMENTS - COV-
T ERAGES A AND B.

a. The Telephone Consumer Protection - . "

Act (TCPA), including any amend- b. This insurance a}lpplles_- to "personal and
ment of or addition to such law; or advertising Injury" only if: -

b. The CAN-SPAM Act of 2003, includ- (1) The "personal and advertising injury®
ing any amendment of or addition to is caused by an offense arising out
such law; or of your business; and

c. Any statute, ordinance or regulation, (2) The "personal and advertising injury"
other than the TCPA or CAN-SPAM offense was committed in the "cov-

Act of 2008, that prohibits or limits the erage territory" during the policy pe-
sending, transmitting, communicating riod; and ‘
or distribution of matertal or informa- (3) Prior to the "coverage term" in which
tion. the "personal and advertising injury"

Exclusions c. through q. do not apply to offense is committed, you did not
"oroperty damage" by fire or explosion to know, per Paragraph 1.d. below, that
premises while rented to you or temporarily the offense had been committed or
occupied by you with permission of the owner, had begun to be committed, in whole
for which the amount we will pay is limited to , or in part.

the Damage to Premises Rented To You Limit - d advertising i " d-
as described in SECTION Ill - LIMITS OF IN- © bf;ﬁ?;gna;; | advartising Inlury" cause
SURANCE. '

COVERAGE B. PERSONAL AND ADVERTISING
INJURY LIABILITY

1. Insuring Agreement

GA 101 1204

(1) Was committed during the "coverage

Includes copyrighted material of Insurance
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term"; and
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(2) Was not, prior to the ‘"coverage
term", known by you, per Paragraph
1.d. below, to have been committed;

includes any continuation, change or re-
sumption of that offense after the end of
the "coverage term" in which it first be-
came known by you.

You will be deemed to know that a "per-
sonal and advertising injury" offense has
been committed at the earliest time when
any "authorized representative”:

(1) Reports all, or any part, of the "per-
sonal and advertising injury" to us or
any other insurer;

(2) Receives a written or verbal demand
or claim for damages because of the
"personal and advertising injury";

(3) First observes, or reasonably should
have first observed, the offense that
caused the "personal and advertis-
ing injury”;

(4) Becomes aware, or reasonably
should have become aware, by any
means, other than as described in
(3) above, that the offense had been
committed or had begun to be com-
mitted; or

(5) Becomes aware, or reasonably
should have become aware, of a
condition from which "personal and
advertising injury" is substantially
certain to occur.

2. Exclusions

This insurance does not apply to:

d.

GA 1011204

Knowing Violation of Rights of Another

"Personal and advertising injury" caused
by or at the direction of the insured with
the knowledge that the act would violate
the rights of another and would inflict
"personal and advertising injury".

Material Published With Knowledge of
Falsity

"Personal and advertising injury" arising
out of oral or written publication of mate-
rial, if done by or at the direction of the in-
sured with knowledge of its falsity.

Material Published Prior to Coverage
Term

"Personal and advertising injury" arising
out of oral or written publication of mate-
rial whose first publication tock place be-
fore the later of the following:

(1) The inception of this Coverage Part;
or

(2) The "coverage term" in which insur-
ance coverage Is sought.

Criminal Acts

"Personal and advertising injury" arising
out of a criminal act committed by or at
the direction of the insured.

Contractual Liability

"Personal and advertising injury" for
which the insured is obligated to pay
damages by reason of the assumption of
liability in a contract or agreement, This
exclusion does not apply to liability for
damages:

(1) That the insured would have in the
absence of the contract or agree-
ment; or

(2) Assumed in a contract or agreement
that is an ‘insured contract’, pro-
vided the "personal and advertising
injury" is caused by or arises out of
an offense committed subsequent to
the execution of the contract or
agreement. When a claim for such
“personal and advertising injury" is
made, we will defend that claim, pro-
vided the Insured has assumed the
obligation to defend such claim in the
“insured contract’. - Such defense
payments will not reduce the limits of
insurance.

Breach of Contract

"Personal and advertising injury" arising
out of a breach of contract, except an im-
plied contract to use another's advertising
idea in your "advertisement",

Quality or Performance of Goods -
Failure to Conform to Statements

"Personal and advertising injury" arising
out of the failure of goods, products or
services to conform with any statement of
quality or performance made in your "ad-
vertisement'.

Wrong Description of Prices

"Personal and advertising injury" arising
out of the wrong description of the price
of goods, products or services stated in
your "advertisement".

Infringement of Copyright, Patent,
Trademark or Trade Secret

"Personal and advertising injury" arising
out of the infringement of copyright, pat-

Includes copyrighted material of Insurance
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ent, trademark, trade secret or other in-
tellectual property rights.

However, this exclusion does not apply to
infringement, in your "advertisement", of
copyright, rade dress or slogan.

Insureds in Media and Internet Type
Businesses

"Personal and advertising injury” com-
mitted by an insured whose business is:

(1) Advertising, broadcasting, publishing
or telecasting;

(2) Designing or determining content of
web-sites for others; or

(3) An Internet search, access, content
or service provider.

However, this exclusion does not apply to
Paragraphs 17. a., b. and c. of "personal
and advertising injury" under SECTION V
- DEFINITIONS.

For the purposes of this exclusion, the
placing of frames, borders or links, or ad-
vertising, for you or others anywhere on
the Internet is not, by itseif, considered
the business of advertising, broadcasting,
publishing or telecasting.

Electronic Chatrooms or Bulletin
Boards

"Personal and advertising injury" arising
out of an electronic chatroom or bulletin
board any insured hosts, owns, or over
which any insured exercises control.

Unauthorized Use of Another's Name
or Product

"Personal and advertising injury" arising
out of the unauthorized use of another's
name or product in your e-mail address,
domain name or metatag, or any other
similar tactics to mislead another’s poten-
tial customers.

Employment Related Practices
"Personal and advertising injury" to:
(1) Aperson arising out of any:

(a) Refusal to employ that person;

(b) Termination of that person's
employment; or

(c) Other employment-related prac-
tices, policies, acts or omissions
including but not limited to coer-
clon, criticism, - demotion,
evaluation, failure to promote,
reassignment, discipline, defa-
mation, harassment, humiliation
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or discrimination directed at that
person; or :

(2) The spousse, child, parent, brother or
sister of that person as a conse-
quence of "personal and advertising
injury" to that person at whom any of
the employment-related practices
described in Paragraphs (a), (b) or
(c) above is directed.

This exclusion applies:

(1) Whether the insured may be liable
as an employer or in any other ca-
pacity; and

(2) To any obligation to share damages
with or repay someone else who
must pay damages because of the
injury,

Pollutant

"Personal and advertising injury" arising
out of the actual, alleged or threatened
discharge, dispersal, seepage, migration,
release, escape or emission of "pollut-
ants" at any time.

Pollutant-Related

Any loss, cost or expense arising out of
any:

(1) Request, demand, order or statutory
or regulatary requirement that any
insured or others test for, monitor,
clean up, remove, contain, treat,
detoxify or neutralize, or in any way
respond to, or assess the effects of,
"pollutants”; or

(2) Claim or suit by or on behalf of a
governmental authority for damages
because of testing for, monitoring,
cleaning up, removing, containing,
treating, detoxifying or neufralizing,
or in any way responding to, or as-
sessing the effects of, "pollutants”.

Asbestos

"Personal and advertising injury" arising
out of, attributable to, or any way related
to asbestos in any form or transmitted in
any manner,

Additional Insured Prior Knowledge

An additional insured added by attach-
ment of an endorsement to this Coverage
Part that is seeking coverage for a claim
or "suit", if that additional insured knew,
per the following paragraph, that a "per-
sonal and advertising injury" offense had
been committed or had begun to be
committed, in whole or in part, prior to the

. "coverage term' in which such offense

GA 101 1204

includes copyrighted material of Insurance
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was committed or began to be commit-
ted.

An additional insured added by attach-
ment of an endorsement to this Coverage
Part will be deemed to have known that a
"personal and advertising injury” offense
has been committed or has begun to be
committed at the earliest time when that
additional insured, or any one of its own-
ers, members, partners, managers, ex-
ecutive officers, "employees” assigned to
manage that additional insured's insur-
ance program, or "employees" assigned
to give or receive notice of an "occur-
rence”, "personal and advertising Injury"
offense, claim or "suit":

(1) Reports all, or any part, of the "per-
sonal and advertising injury" to us or
any other insurer;

(2) Receives a written or verbal demand
or claim for damages because of the
"personal and advertising injury";

(3) First observes, or reasonably should
have first observed, the offense that
caused the “personal and advertis-
ing injury";

(4) Becomes aware, or reasonably
should have become aware, by any
means other than as described in (3)
above, that the "personal and adver-
tising injury" offense had been com-
mitted or had begun to be commit-
ted; or

(6) Becomes aware, or reasonably
should have become aware, of a
condition from which "personal and
advertising Injury” is substantially
certain to occur.

War
"Personal and advertising injury", how-

ever caused, arising, directly or indirectly,
out of;

(1) War, including undeclared or civil
war;

(2) Warlike action by a military force, in-
cluding action in hindering or de-
fending against an actual or ex-
pected attack, by any government,
sovereign or other authority using
military personnel or other agents; or

(3) Insurrection, rebellion, - revolution,
usurped power, or action taken by
governmental authority in hindering
or defending against any of these.

Distribution of Material in Violation of
Statutes

2:16-cv-03603-DCN  Date Filed 11/10/16 Entry Number 1-1
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"Personal and advertising injury" arising
directly or indirectly out of any action or
omission that violates or is alleged to
violate:

a. The Telephone Consumer Protection
Act (TCPA), including any amend-
ment of or addition to such law; or

b. The CAN-SPAM Act of 2003, includ-
ing any amendment of or addition to
such law; or

c. Any statute, ordinance or regulation,
other than the TCPA or GAN-SPAM
Act of 2003, that prohibits or limits the
sending, fransmitting, communicating
or distribution of material or informa-
tion.

COVERAGE C. MEDICAL PAYMENTS

1. Insuring Agreement

a.

We will pay medical expenses as de-
scribed below for "bodily injury" caused
by an accident:

(1) On premises you own or rent;

(2) On ways next to premises you own
orrent; or

(3) Because of your operations;
provided that:

(1) The accident takes place in the
“coverage territory" and during the
policy period;

(2) The expenses are incurred and re-
ported to us within three years of the
date of the accident; and

(3) The Injured person submits to ex-
amination, at our expense, by physi-
cians of our choice as often as we
reasonably require.

We will make these payments regardiess
of fault. These payments will not exceed
the applicable limit of Insurance. We will
pay reasonable expenses for:

(1) First aid administered at the time of
an accident;

(2) Necessary medical, surgical, x-ray
and dental services, including pros-
thetic devices; and

(3) Necessary ambulance, . hospital,
professional nursing and funeral
services,

2. Exclusions -

We will not pay expenses for "bodily Injury":

Includes copyrighted material of Insurance
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a. Any Insured

To any insured, except "volunteer work-
ers",

b. Hired Person

To a person hired to do work for or on
behalf of any insured or a tenant of any
Insured.

c. Injury on Normally Occupied Premises

To a person injured on that part of prem-
ises you own or rent that the person nor-
mally occupies.

d. Workers' Compensation and Similar
Laws

To a person, whether or not an "em-
ployee" of any insured, if benefits for the
"bodily injury" are payable or must be
provided under a workers' compensation
or disabllity benefits law or a similar iaw.

e. Athletic Activities

To any person injured while officiating,
coaching, practicing for, instructing or
participating in any physical exercises or
games, sports, or athletic contests or ex-
hibitions of an athletic or sports nature.

f. Products-Completed Operations Haz-
ard

included within the "products-completed
operations hazard".

g. GCoverage A Exclusions

Excluded under COVERAGE A. BODILY
INJURY AND PROPERTY DAMAGE LI-
ABILITY.

SUPPLEMENTARY PAYMENTS - COVERAGES
A AND B

We will pay, with respect to any claim we investi-
gate or settle, or any "suit" against an insured we
defend:

1.
2.

GA 101 1204

All expenses we incur.

Up to $250 for cost of bail bonds required be-
cause of accidents or traffic law violations
arising out of the use of any vehicle to which
the Bodily Injury Liability Coverage applies.
We do not have to furnish these bonds,

The cost of bonds to release attachments, but
only for bond amounts within the applicable
limit of insurance. We do not have to furnish
these bonds.

All reasonable expenses Incurred by the in-
sured at our request to assist us in the inves-
tigation or defense of the claim or "suit", in-
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cluding actual loss of earnings up to $250 a
day because of time off from work.

All costs taxed against the Insured in the
"suit",

Prejudgment interest awarded against the
insured on that part of the judgment we be-
come obligated to pay and which falls within
the applicable limit of insurance. If we make
an offer to pay the applicable limit of insur-
ance, we will not pay any prejudgment interest
based on that period of time after the offer.

All interest on the full amount of any judgment
that accrues after entry of the judgment and
before we have paid, offered to pay, or de-
posited in court the part of the judgment that
is within the applicable limit of insurance.

These payments will not reduce the limits of Insur-
ance.

SECTION Il - WHO IS AN INSURED

1.

lf you are designated in the Declarations as:

a. An individual, you and your spouse are
insureds, but only with respect to the
conduct of a business of which you are
the sole owner,

b. A partnership or joint venture, you are an
insured. Your members, your partners,
and their spouses are also insureds, but
only with respect to the conduct of your
business.

¢. A limited liability company, you are an in-
sured. Your members are also insureds,
but only with respect to the conduct of
your business. Your managers are in-
sureds, but only with respect to their du-
ties as your managers.

d. An organization other than a partnership,
joint venture or limited liability company,
you are an insured. Your "executive offi-
cers" and directors are insureds, but only
with respect to their duties as your offi-
cers or directors. Your stockholders are
also insureds, but only with respect to
their liability as stockholders.

e. Atrust, you are an insured. Your trustees
are also Insureds, but only with respect to
their duties as trustees,

Each of the following is also an insured:

a. Your “volunteer workers" only while per-
forming duties related to the conduct of
your business, or your "employees',
other than either your "executive officers”
(if you are an organization other than a
partnership, joint venture or limited liability
company) or your managers (if you are a
limited liability company), but only for acts
within the scope of their employment by ~
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you or while performing duties related to
the conduct of your business. However,

none. of these "employees" or "volunteer .

workers" are insureds for:

(1) "Bodily injury" or "personal and ad-
vertising injury":

(a) To you, to your partners or
members (if you are a partner-
ship or joint venture), to your
members (if you are a limited li-
ability company), to a co-
"employee” while in the course
of his or her employment or
performing duties related to the
conduct of your business, or to
your other "volunteer workers”
while performing duties related
to the conduct of your business;

(b) To the spouse, child, parent,
brother or sister of that co-
"employee" or “volunteer
worker" as a consequence of
Paragraph (1)(a) above;

(c) For which there is any obligation
to share damages with or repay
someone else who must pay
damages because of the injury
described in Paragraphs (1)(a)
or (b) above; or

(d) Arising out of his or her provid-
ing or failing to provide profes-
sional health care services.

(2) "Property damage" to property:
(a) Owned, occupied or used by; or

(b) Rented to, in the care, custody
or control of, or over which
physical control is being exer-
cised for any purpose by,

you, any of your "employees”, "vol-
unteer workers", any partner or
member (if you are a partnership or
joint venture), or any member (if you
are a limited liability company).

b. Any person (other than your "employee"

or "volunteer worker"), or any organiza-
tion while acting as your real estate man-
ager.

Any person or organization having proper

temporary custody of your property if you
die, but only:

(1) With respect.to liability arising out of
the maintenance or use of that prop-
erty; and

(2) Until your legal representative has
been appointed.
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Your legal representative if you die, but
only with respect to duties as such. That
representative will have all your rights
and duties under this Coverage Part,

Any organization you newly acquire or form,
other than a partnership, joint venture or lim-
ited liability company, and over which you
maintain ownership or majority interest, will
qualify as a Named Insured if there is no other
similar insurance available to that organiza-
tion. However:

a.

Insurance under this provision is afforded
only until the 90th day after you acquire
or form the organization or the end of the
policy period, whichever is earlier;

COVERAGE A. BODILY INJURY AND
PROPERTY DAMAGE LIABILITY does
not apply to "bodily injury" or "property
damage" that occurred before you ac-
quired or formed the organization; and

COVERAGE B. PERSONAL AND AD-
VERTISING INJURY LIABILITY does not
apply to "personal and advertising injury”
arising out of an offense committed be-
fore you acquired or formed the organi-
zation.

No person or organization is an insured with re-
spect to the conduct of any current or past part-
nership, Joint venture or limited liability company
that is not shown as a Named Insured in the Dec-
larations.

SECTION Il - LIMITS OF INSURANCE

1.

The Limits of Insurance shown in the Declara-
tions and the rules below fix the most we will
pay regardless of the number of:

a.
b.

C.

Insureds;
Claims made or "suits" brought; or

Persons or organizations making claims
or bringing "suits".

The General Aggregate Limit is the most
we will pay for the sum of:

(1) Medical expenses under COVER-
AGE C. MEDICAL PAYMENTS;

(2) Damages under COVERAGE A.
BODILY INJURY AND PROPERTY
DAMAGE LIABILITY, except dam-
ages because of "bodily Injury" or
"property damage" included in the
"products-completed operations
hazard"; and

(3) Damages under COVERAGE B.
PERSONAL AND ADVERTISING
INJURY LIABILITY.

This General Aggregate Limit will not ap-
ply if either the Location General Aggre-
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gate Limit of Insurance, Paragraph 2.b.,
or the Construction Project General Ag-
gregate Limit of Insurance, Paragraph
2.c. applies.

A separate Location General Aggregate
Limit of Insurance, equal to the amount of
the General Aggregate Limit shown in the
Declarations, shall apply to each location
owned by, or rented or leased to you and
is the most we will pay for the sum of:

(1) Damages under COVERAGE A.
BODILY INJURY AND PROPERTY
DAMAGE LIABILITY, except dam-
ages because of "bodily injury" or
"oroperty damage" included in the
"products-completed operations
hazard"; and

(2) Medical expenses under COVER-
AGE C. MEDICAL PAYMENTS,

which can be attributed to operations at
only a single location owned by, or rented
or leased to you.

A separate Construction Project General
Aggregate Limit of Insurance, equal to
the amount of the General Aggregate
Limit shown in the Declarations, shall ap-
ply to each construction project and is the
most we will pay for the sum of:

(1) Damages under COVERAGE A.
BODILY INJURY AND PROPERTY
DAMAGE LIABILITY, except dam-
ages because of "bodily injury" or
"property damage" included in the
“products-completed operations
hazard"; and

(2) Medical expenses under COVER-
AGE C. MEDICAL PAYMENTS;

which can be attributed only to ongoing
operations and only at a single construc-
tion project.

Only for the purpose of determining which
General Aggregate Limit of Insurance,
2.a., 2.b., or 2.c., applies:

(1) Location means premises involving
the same or connecting lots, or
premises, whose connection is inter-
rupted only by a street, roadway,
waterway or right-of-way of a rail-
road.

(2) Construction project means a loca-
tion you do not own, rent or lease
where ongoing improvements, al-
terations, installation, demoliton or
maintenance work is performed by
you or on your behalf, All connected
ongoing improvements, alterations,
installation, demoliton or mainte-
nance work performed by you or on
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your behaif at the same location for
the same persons or organizations,
no matter how often or under how
many different contracts, will be
deemed to be a single construction
project,

The Products-Completed Operations Aggre-
gate Limit is the most we will pay under COV-
ERAGE A. BODILY INJURY AND PROP-
ERTY DAMAGE LIABILITY for damages be-
cause of "bodily injury" and "property dam-
age" included in the "products-completed op-
erations hazard".

Subject to 2.a. above, 'the Personal and Ad-
vertising Injury Limit is the most we will pay
under COVERAGE B. PERSONAL AND AD-
VERTISING INJURY LIABILITY for the sum of
all damages because of all "personal and ad-
vertising injury" sustained by any one person
or organization.

Subject to 2. or 3. above, whichever applies,
the Each Occurrence Limit is the most we will
pay for the sum of:

a. Damages under COVERAGE A. BODILY
INJURY AND PROPERTY DAMAGE LI-
ABILITY; and

b. Medical expenses under COVERAGE C.
MEDICAL PAYMENTS;

because of all "bodily injury" and "property
damage" arising out of any one "occurrence",

Subject to 8. above, the Damage to Premises
Rented to You Limit is the most we will pay
under COVERAGE A. BODILY INJURY AND
PROPERTY DAMAGE LIABILITY for dam-
ages because of "property damage" to any
one premises, while rented to you, or in the
case of damage by fire or explosion, while
rented to you or temporarily occupied by you
with permission of the owner.

Subject to 5. above, the Medical Expense
Limit is the most we will pay under COVER~ -
AGE C. MEDICAL PAYMENTS for all medical
expenses because of "bodily injury" sustained
by any one person.

The Limits of Insurance of this Coverage Part ap-
ply separately to each "coverage term",

SECTION IV - COMMERCIAL GENERAL LI-
ABILITY CONDITIONS

1.

Bankruptcy

Bankruptcy or insolvency of the insured or of
the insured's estate will not relieve us of our
obligations under this Coverage Part.

Duties in the Event of Occurrence, Offense,
Claim or Suit

a. You must see to it that we are notified as
soon as practicable of an "occurrence" or
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a "personal and advertising injury" of-
fense which may result in a claim. To the
extent possible, notice should include:

(1) How, when and where the "occur-
rence" or offense took place;

(2) The names and addresses of any
injured persons and witnesses; and

(3) The nature and location 6f any injury
or damage arising out of the "occur-
rence" or offense.

b. If a claim is made or "suit" is brought
against any insured, you must:

(1) Immediately record the specifics of
the claim or "suit" and the date re-
ceived; and

(2) Notify us as soon as practicable.

You must see to it that we receive written
notice of the claim or "suit" as soon as
practicable.

c. You and any other involved insured must:

(1) Immediately send us copies of any
demands, notices, summonses or
legal papers received in connection
with the claim or "suit";

(2) Authorize us to obtain records and
other information;

(3) Cooperate with us in the investiga-
tion or settlement of the claim or de-
fense against the "suit"; and

{4) Assist us, upon our request, in the
enforcement of any right against any
person or arganization which may be
liable to the insured because of in-
jury or damage to which this insur-
ance may also apply.

d. No insured will, except at that insured'’s
-own cost, voluntarily make a payment,
assume any obligation, or incur any ex-
pense, other than for first aid, without our
consent.

Legal Action Againét Us

No person or organization has a right under
this Coverage Part:

a. To join us as a party or otherwise bring
us into a "suit" asking for damages from
an insured; or

b. To sue us on this Coverage Part unless
all of its terms have been fully complied
with.

A person or organization may sue us to re-
cover on an agreed settlement or on a final
judgment against an insured; but we will not
be liable for damages that are not payable
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under the terms of this Coverage Part or that
are in excess of the applicable limit of insur-
ance. An agreed settlement means a settle-
ment and release of liability signed by us, the
insured and the claimant or the claimant's le-
gal representative.

Liberalization

If, within 60 days prior to the beginning of this
Coverage Part or during the policy period, we
make any changes to any forms or endorse-
ments of this Coverage Part for which there is
currently no separate premium charge, and
that change provides more coverage than this
Coverage Part, the change will automatically
apply to this Coverage Part as of the latter of:

a. The date we implemented the change in
your state; or

b. The date this Coverage Part became ef-
fective; and

, will be considered as included until the end of

the current policy period. We will make no
additional premium charge for this additional
coverage during the interim.

Other Insurance

if other valid and collectible insurance is
available to the insured for a loss we cover
under COVERAGE A. BODILY INJURY AND
PROPERTY DAMAGE LIABILITY or COV-
ERAGE B. PERSONAL AND ADVERTISING
INJURY LIABILITY of this Coverage Part, our
obligations are limited as follows:

a. Primary Insurance

This insurance is primary except when b.
below applies. If this insurance is pri-
mary, our obligations are not affected
unless any of the other insurance is also
primary. Then, we will share with all that
other insurance by the method described
in c. below.

b. Excess Insurance
This insurance is excess over;

(1) Any of the other insurance, whether
primary, excess, contingent or on
any other basis:

(a) That is Fire, Extended Cover-
age, Builder's Risk, Installation
Risk or similar insurance for
"your work”;

(b} That is Fire or Explosion insur-
ance for premises rented to you
or temporarily occupied by you
with permission of the owner;

(c) That is insurance purchased by
you to cover your liabllity as a
tenant for "property damage” to
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premises rented to you or tem-
porarily occupied by you with
permission of the.owner; or

(d) If the loss arises out of the
maintenance or use of aircraft,
"autos” .or watercraft to the ex-
tent not subject to SECTION | -
COVERAGES, COVERAGE A.
BODILY INJURY AND PROP-
ERTY DAMAGE LIABILITY, 2.
Exclusions, g. Aircraft, Auto or
Watercraft.

(2) Any other primary insurance avail-
able to the insured covering liability
for damages arising out of the
premises or operations, or the prod-
ucts and completed operations, for
which the insured has been added
as an additional insured by attach-
ment of an endorsement.

(8) Any other insurance:

(a) Whether primary, excess, con-
tingent or on any other basis,
except when such insurance is
written specifically to be excess
over this insurance; and

(b) That is a consolidated (wrap-up)
insurance program which has
been provided by the prime
contractor/project manager or
owner of the consolidated proj
ect in which you are involved,

When this insurance is excess, we will
- have no duty under COVERAGE A.
BODILY INJURY AND PROPERTY
DAMAGE LIABILITY or COVERAGE B.
PERSONAL AND ADVERTISING IN-
JURY LIABILITY to defend the insured
against any "suit" if any other insurer has
a duty to defend the insured against that
"suit”. If no other insurer defends, we will
undertake to do so, but we will be entitled
to the insured's rights against all those
other insurers.

When this insurance is excess over other
insurance, we will pay only our share of
the amount of the loss, if any, that ex-
ceeds the sum of:

(1) The total amount that all such other
insurance would pay for the loss in
the absence of this insurance; and

(2) The total of all deductible and self-
insured amounts under all that other
insurance.

We will share the remaining loss, if any,
with any other insurance that is not de-
scribed in this Excess Insurance provi-
sion and was not bought specifically to
apply in excess of the Limits of Insurance
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shown in the Declarations of this Cover-
age Part. :

Method of Sharing

If all of the other insurance permits con-
tribution by equal shares, we will follow
this method also. Under this approach
each insurer contributes equal amounts
until it has paid Its applicable limit of in-
surance or none of the loss remains,
whichever comes first.

If any of the other insurance does not
permit contribution by equal shares, we
will contribute by limits.  Under this
method, each insurer's share is based on
the ratio of its applicable limit of insurance
to the total applicable limits of insurance
of all insurers.

6. Premium Audit

a.

We will compute all premiums for this
Coverage Part in accordance with our
rules and rates.

Premium shown in this Coverage Part as
advance premium is a deposit premium
only. At the close of each audit period we
will compute the earned premium for that
period and send notice to the first Named
Insured. The due date for audit and ret-
rospective premiums is the date shown
as the due date on the bill. If:

(1) The earned premium is less than the
deposit premium, we will return the
excess to the first Named Insured; or

(2) The earned premium is greater than
the deposit premium, the difference
will be due and payable to us by the
first Named Insured upon notice from
us. ‘

The first Named Insured must keep rec-
ords of the information we need for pre-
mium computation, and send us copies at
such times as we may request.

7. Representations

By accepting this Coverage Part, you agree:

a.

b.

The statements in the Declarations are
accurate and complete;

Those statements are based upon repre-
sentations you made to us; and

We have issued this Coverage Part in re-
liance upon your representations.

8. Separation of Insureds

Except with respect to the Limits of Insurance,
and any rights or duties specifically assigned
in this Coverage Part to the first Named In-
sured, this insurance applies:
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a. - As if each Named Insured were the only
Named Insured; and

b. Separately to each insured against whom
claim is made or "suit" is brought.

Transfer of Rights of Recovery Against
Others to Us

If the insured has rights to recover all or part
of any payment we have made under this
Coverage Part, those rights are transferred to
us. The insured must do nothing after loss to
impalr them. At our request, the insured will
bring "suit" or transfer those rights to us and
help us enforce them.

Two or More Coverage Forms or Policies
Issued by Us

If this Coverage Part and any other Coverage
Form, Coverage Part or policy issued to you
by us or any company affiliated with us apply
to the same "occurrence" or "personal and
advertising injury" offense, the aggregate
maximum limit of insurance under alt the Cov-
erage Forms, Coverage Parts or policies shall
not exceed the highest applicable limit of in-
surance under any one Coverage Form, Cov-
erage Part or policy. This condition does not
apply to any Coverage Form, Coverage Part
or policy issued by us or an affiliated company
specifically to apply as excess insurance over
this Coverage Part.

When We Do Not Renew

If we decide not to renew this Coverage Part,
we will mail or deliver to the first Named In-
sured shown in the Declarations written notice
of the nonrenewal not less than 30 days be-
fore the expiration date.

If notice is mailed, proof of mailing will be suf-
ficient proof of notice.

SECTION V - DEFINITIONS

1.

GA 101 12 04

"Advertisement” means a notice that is broad-
cast, telecast or published to the general pub-
lic or specific market segments about your
goods, products or services for the purpose of
attracting customers or supporters. "Adver-
-tisement” includes a publicity article. For pur-
poses of this definition:

a. Notices that are published include mate-
rial placed on the Internet or on similar
electronic means of communication; and

b. Regarding web-sites, only that part of a
web-site that is about your goods, prod-
ucts or services for the purposes of at-
tracting customers or supporters is con-
sidered an "advertisement".

"Authorized representative" means:

a. |If you are designated in the Declarations
as:
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(1) An individual, you and your spouse
are "authorized representatives".

(2) A partnership or joint venture, your
members, your partners, and their
spouses are "authorized representa-
tives".

(3) A limited l'iability company, your
members and your managers are
"authorized representatives".

(4) An organization other than a part-
nership, joint venture or limited liabit-
ity company, your "executive offi-
cers" and directors are "authorized
representatives". Provided you are
not a publicly traded organization,
your stockholders are also "author-
ized representatives",

(56) A trust, your trustees are "authorized
representatives®.

b. Your “employees":

(1) Assigned to manage your insurance
prograrm; or

(2) Responsible for giving or receiving
notice of an "occurrence’, "personal
and advertising injury" offense, claim
or “suit";

are also "authorized representatives”.
"Auto" means:

a. A land motor vehicle, trailer or semitrailer
designed for travel on public roads, in-
cluding any attached machinery or
equipment; or

b. Any other land vehicle that is subject to a
compulsory or financlal responsibility law
or other motor vehicle insurance law in
the state where it is licensed or principally
garaged.

However, "auto" does not include "mobile
equipment".

"Bodily injury” means bodily injury, sickness or
disease sustained by a person, including
death resulting from any of these at any time.

"Coverage term" means the following individ-
ual increment, or if a multi-year policy period,
increments, of time, which comprise the policy
period of this Coverage Part:

a. The year commencing on the Effective
Date of this Coverage Part at 12:01 AM
standard time at your mailing address
shown in the Declarations, and if a multi-
year policy period, each consecutive an-
nual period thereafter, or portion thereof if
any period is for a period of less than 12
months, constitute individual "coverage
terms". The last "coverage term” ends at
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12:00 AM standard time at your mailing
address shown in the Declarations on the
earlier of;

(1) The day the policy period shown in
the Declarations ends; or

{2) The day the policy to which this Cov-
erage Part is attached is terminated
or cancelled.

b. However, if after the issuance of this
Coverage Part, any "coverage term" is
extended for an additional period of less
than 12 months, that additional period of
time will be deemed to be part of the last
preceding "coverage term".

"Coverage territory" means:

a. The United States of America (including
its territories and possessions), Puerto
Rico and Canada;

b. International waters or airspace, but only
if the injury or damage occurs in the
course of travel or transportation between
any places included in a. above; or

c. All other parts of the world if the injury or
damage arises out of:

(1) Goods or products made or sold by
you in the territory described in a.
above;

(2) The activittes of a person whose
home is in the territory described in
a. above, but is away for a short time
on your business; or

(8) "Personal and advertising injury" of-
fenses that take place through the
Internet or similar electronic means
of communication,

provided the insured's responsibility to
pay damages is determined in a "suit" on
the merits, in the territory described in a.
above or in a settlement to which we
agree. h

"Electronic data" means information, facts or
programs stored as or on, created or used on,
or fransmitted to or from computer software,
including systems and applications software,
hard or floppy disks, CD-ROMs, tapes, drives,
cells, data processing devices or any other
media which are used with electronically con-
trolted equipment.

"Employee" includes a "leased warker”. "Em-
ployee" does not include a "temporary
worker".

"Executive officer" means a person holding
any of the officer positions created by your
charter, constitution, by-laws or any other
similar governing document.
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"Hostile fire" means one which becomes un-
controllable or breaks out from where it was
intended to be,

"Impaired property" means tangible property,
other than "your product” or "your work”, that
cannot be used or is less useful because:

a. It incorporates "your product' or "your
work" that is known or thought to be de-
fective, deficient, inadequate or danger-
ous; or

b. You have failed to fulfill the terms of a
contract or agreement; -

if such property can be restored to use by:

a. The repair, replacement, adjustment or
removal of "your product” or "your work";
or

b. Your fulfiling the terms of the contract or
agreement,

"Insured contract" means:

a. A conftract for a lease of premises. How-
ever, that portion of the contract for a
lease of premises that indemnifies any
person or organization for "property
damage" by fire or explosion to premises
while rented to you or temporarily occu-
pied by you with permission of the owner
is not an "insured contract";

b. A sidetrack agreement;

c. Any easement or license agreement, ex-
cept in connection with construction or
demolition operations on or within 50 feet
of arailroad;

d. An obligation, as required by ordinance,
to indemnify a municipality, except in
connection with work for a municipality;

e. An elevator maintenance agreement;

f.  That part of any other coniract or agree-
- ment pertaining to your business (includ-
ing an indemnification of a municipality in
connection with work performed for a
municipality) under which you assume
the tort liability of another party to pay for
"bodily injury", "property damage" or
“personal and advertising injury" to a third
person or organization. Tort liability
means a liability that would be imposed
by law in the absence of any contract or
agreement.

Paragraph f. does not include that part of
. any confract or agreement:

(1) Thatindemnifies a rallroad for "bodily
injury", “property damage" or "per-
sonal and agdvertising injury” arising
out of construction or demolition op-
erations, within 50 feet of any rail-

Includes copyrighted material of Insurance
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(2)

3)

(4)

(8)

(6)

GA 101 1204

road property and affecting any rail-
road bridge or trestle, tracks, road-
beds, tunnel, underpass or crossing;

That indemnifies an architect, engi-
neer or surveyor for injury or damage
arising out of:

(a) Preparing, approving, or failing
to prepare or approve, maps,
shop drawings, opinions, re-
ports, surveys, field orders,
change orders or drawings and
specifications; or

(b) Giving directions or instructions,
or failing to give them, if that is
the primary cause of the Injury
or damage;

Under which the insured, if an archi-
tect, engineer or surveyor, assumes
liability for an Injury or damage aris-
ing out of the insured's rendering or

failure to render professional serv-.

ices, Including those listed in Para-
graph (2) above and supervisory, in-
spection, architectural or engineering

-activities;

That indemnifies an advertising, pub-
lic relations or media consulting firm
for "personal and advertising injury"
arising out of the planning, execution
or failure to execute marketing com-
munications programs. Marketing
communications programs include
but are not limited to comprehensive
marketing campaigns; consumer,
trade and corporate advertising for
all media; media planning, buying,
monitoring and analysis; direct mail;
promotion; sales materials; design;
presentations; point-of-sale materi-
als; market research; public relations
and new product development;

Under which the insured, if an adver-
tising, public relations or media con-
sulting firm, assumes liability for
"personal and advertising injury”
arising out of the insured's rendering
or failure to render professional
services, Iincluding those services
listed in Paragraph (4), above;

That indemnifies a web-site designer
or content provider, or Internet
search, access, content or service
provider for injury or damage arising
out of the planning, execution or fail-
ure to execute Internet services,
Internet services include but are not
limited to design, production, distri-
bution, maintenance and administra-
tion of web-sites and web-banners;
hosting web-sites; registering do-
main names; registering with search

13.

14.

15.
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engines; marketing analysis; and
providing access to the Internet or
other similar networks; or

(7) Under which the insured, if a web-
site designer or content provider, or
Internet search, access, content or
service provider, assumes liability for
injury or damage arising out of the
insured's rendering or failure to ren-
der Internet services, including those
listed in Paragraph (6), above.

‘Leased worker" means a person leased to
you by a labor leasing firm under an agree-
ment between you and the labor leasing firm,
to perform duties related to the conduct of
your business. "Leased worker" includes su-
pervisors furnished to you by the labor leasing
frm. *Leased worker" does not include a
"temporary worker". ‘

"Loading or unloading" means the handling of
property:

a. After it is moved from the place where it is
accepted for movement into or onto an
alrcraft, watercraft or "auto";

b. While it is in or on an aircraft, watercraft
or "auto"; or

c. While it is being moved from an aircratt,
watercraft or "auto” to the place where it
is finally delivered;

but "loading or unloading" does not include
the movement of property by means of a me-
chanical device, other than a hand truck, that
is not attached to the aircraft, watercraft or
"auto".

"Mobile equipment" means any of the follow-
ing types of land vehicles, including any at-
tached machinery or equipment:

a. Bulldozers, farm machinery, forklifts and
ather vehicles designed for use princi-
pally off public roads;

b. Vehicles maintained for use solely on or
next to premises you own or rent;

c. Vehicles that fravel on crawler treads;

d. Vehicles, whether self-propelled or not,
maintained primarily to provide mobility to
permanently mounted:

(1) Power cranes, shovels, loaders, dig-
gers or drills; or

(2) Road construction or resurfacing
equipment such as graders, scrap-
ers or rollers; :

e. Vehicles not described in a., b., c. or d.
above that are not self-propelled and are
maintained primarily to provide mobility to

Includes copyrighted material of Insurance
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permanently attached equipment of the
following types:

(1) Air compressors, pumps and gen-
erators, including spraying, welding,
building cleaning, geophysical explo-
ration, lighting and well servicing
equipment; or

Cherry pickers and similar devices
used to raise or lower workers;

(2)

f. Vehicles not described in a., b., c. or d.
above maintained primarily for purposes
other than the transportation of persons
or cargo.

However, self-propelled vehicles with the
following types of permanently attached
equipment are not "mobile equipment"
but will be considered "autos"

(1) Equipment designed primarily for;
(a) Snowremoval;

(b) Road maintenance, but not con-
struction or resurfacing; or

(c) Street cleaning;

{2) Cherry pickers and similar devices
mounted on automobile or truck
chassis and used to raise or lower

workers; and

Air compressors, pumps and gen-
erators, including spraying, welding,
building cleaning, geophysical explo-
ration, lighting and well servicing
equipment.

3)

However, "mobile equipment' does not in-
clude any land vehicles that are subject to a
compulsory or financial responsibility law or
other motor vehicle insurance law in the state
where it is licensed or principally garaged.
Land vehicles subject to a compulsory or fi-
nancial responsibility law or other-motor vehi-
cle insurance law are considered "autos”.

"Occurrence" means an accident, including
continuous or repeated exposure to substan-
tially the same general harmful conditions.

"Personal and advertising injury" means in-
jury, including consequential "bodily injury",
arising out of one or more of the following of-
fenses: .

a. False arrest, detention or imprisonment;
b. Malicious prosecution;

c. The wrongful eviction from, wrongful eniry
into, or invasion of the right of private oc-
cupancy of a room; dwelling or premises
that a person occupies, committed by or
on behalf of its owner, landlord or lessor;

Entry Number 1-1
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d. Oral or written publication, in any manner,
of material that slanders or libels a per-
son or organization or disparages a per-
son's or organization's goods, products or
services;

e. Oralor written publication, in any manner,
of material that violates a person's right of
privacy;

f. The use of another's advertising idea in
your "advertisement"; or

g. Infringing upon another's copyright, trade
dress or slogan in your "advertisement".

"Pallutant® means any solid, liquid, gaseous or
thermal irritant or contaminant, including
smoke, vapor, soot, fumes, acids, alkalis,
chemicals, petroleum, petroleum products
and pefroleum by-products, and waste.
Waste includes materials to be recycled, re-
conditioned or reclaimed. ‘ "Pollutants” include
but are not limited to substances which are
generally recognized in industry or govern-
ment to be harmful or toxic to persons, prop-
erty or the environment regardless of whether
the injury or damage is caused directly or indi-
rectly by the "pollutants" and whether:

a. The insured is regularly or otherwise en-
gaged in adlivities which taint or degrade
the environment; or

b. Theinsured uses, generates or produces
the "pollutant",

"Products-completed operations hazard":

a. Includes all "bodily injury" and "property
damage" occurring away from premises
you own or rent and arising out of "your
product" or "your work" except:

(1) Products that are still in your physical
possession; or

Work that has not yet been com-
pleted or abandoned, However,
'your work" will be deemed com-
pleted at the earliest of the following
times:

(a)

(2)

When all of the work called for in
your contract has been com-
pleted; or

(b} When all of the work to be done
at the job site has been com-
pleted if your contract calls for
work at more than one job site;
or

. (¢} When that part of the work done
at a job site has been put to its
intended use by any person or
organization other than another
contractor or  subcontractor

working on the same project.

Includes copyrighted material of Insurance
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Work that may need service, main-
tenance, correction, repair or re-
placement, but which is otherwise
complete, will be treated as com-
pleted.

b Does not include "bodily injury" or "prop-
erty damage" arising out of:

(1) The ftransportation of property, un-
less the injury or damage arises out
of a condition in or on a vehicle not
owned or operated by you, and that
condition was created by the "load-
ing or unloading" of that vehicle by
any insured;

(2) The existence of tools, uninstalled
equipment or abandoned or unused
materials; or

(3) Products or operations for which the
classification, listed in the Declara-
tions or in a schedule, states that
products-completed operations are
included.

"Property damage" means:

a. Physical injury to tangble property, in-
. cluding all resulting loss of use of that
property. All such loss of use shall be
" deemed to occur at the time of the physi-
cal injury that caused it; or

b. Loss of use of tangible property that is
not physically injured. All such loss of
use shall be deemed to occur at the time
of the "occurrence’ that caused it.

For the purposes of this insurance, "electronic
data" is not tangible property.

"Suit” means a civil proceeding in which
money damages because of "bodily injury”,
"property damage" or "personal and advertis-
ing injury” to which this insurance applies are
alleged. "Suit" includes:

a. An arbitration proceeding in which such
damages are claimed and to which the
insured must submit or does submit with
our consent;

b. Any other alternative dispute resolution
proceeding in which such damages are
claimed and to which the insured submits
with our consent; or

c. An appeal of a civil proceeding.

"Temporary worker" means a person who is
furnished to you to substitute for a permanent
"employee" on leave or to meet seasonal or
short-term workload conditions.

"Wolunteer worker' means a person who is
not your "employee", and who donates his or

24.

25,
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her work and acts at the direction of and
within the scope of duties determined by you,
and is not paid a fee, salary or other compen-
sation by you or anyone else for their work
performed for you.

"Workplace" means that place and during
such hours to which the "employee" sustain-
ing "bodily injury" was assigned by you, or
any other person or entity acting on your be-
half, to work on the date of "occurrence”,

"Your product":
a. Means:

(1) Any goods or products, other than
real property, manufactured, sold,
handled, distributed or disposed of
by:

(a) You;

(b) Others trading under your name;
or

(c) A person or organization whose
business or assets you have
acquired; and

(2) Containers (other than vehicles),
materials, parts or equipment fur-
nished in connection with such
goods of products.

b. Includes:

(1) Warranties or representations made
at any time with respect to the fit-
ness, quality, durability, performance
or use of "your product”; and

(2) The providing of or fallure to provide
warnings or instructions.

c. Does not include vending machines or
other property rented to or located for the
use of others but not sold.

26. "Your work":

a. Means:

(1) Work or operations. performed by
you or on your behalf; and

(2) Materials, parts or equipment fur-
nished in connection with such work
or operations.

b. Includes:

(1) Warranties or representations made
at any time with respect to the fit-
ness, quality, durability, performance
or use of "your work"; and

(2) The providing of or failure to provide
" warnings or insiructions,

Includes copyrighted material of Insurance
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NUCLEAR ENERGY LIABILITY EXCLUSION
(Broad Form)

The insurance does not apply:

A. Under any Liability Coverage, to "bodily
injury” or "property damage™:

(1)  With respect to which an insured un-
der this Coverage Part is also an in-
sured under a nuclear energy liability
policy issued by Nuclear Energy Li-
ability Insurance Association, Mutual
Atomic Energy Liability Underwriters,
Nuclear Insurance Association of
Canada, or any of their successors,
or would be an insured under any
such policy but for its termination
upon exhaustion of its limit of liability;
or

(2) Resulting from the "hazardous prop-
erties” of "nuclear material' and with
respect to which {(a) any person or
organization is required to maintain
financial protection pursuant to the
Atomic Energy Act of 1954, or any
law amendatory thereof, or (b) the
insured Is, or had this Coverage Part
not been issued would be, entitled to
indemnity from the United States of
America, or any agency thereof, un-
der any agreement entered into by
the United States of America, or any
agency thereof, with any person or
organization,

B. Under any Medical Payments coverage,
to expenses incurred with respect to
"bodily injury” resulting from the "hazard-
ous properties" of "nuclear material" and
arising out of the operation of a "nuclear
facility" by any person or organization.

C. Under any Liability Coverage, to "bodily
injury" or "property damage” resulting
from the "hazardous properties” of "nu-
clear material", if:

(1) The "nuclear material" (a) is at any
"nuclear facility" owned by, or oper-
ated by or on behalf of, an insured,
or (b) has been discharged or dis-
persed therefrom;

(2) The "nuclear material" is contained in
*spent fuel* or *waste" at any time
possessed, handled, used, proc-
essed, stored, transported or dis-
posed of, by or on behalf of an in-
sured;or

(8) The "bodily injury" or "property dam-
age" arises out of the furnishing by

an insured of services, materials,
parts or equipment In connection
with the planning, construction,
maintenance, operation or use of
any “nuclear facility”, but if such fa-
cllity is located within the United
States of America, its territories or
possessions or Canada, this Exclu-
sion (8) applies only to "property
damage" to such "nuclear facility"
and any property thereat.

As used in this exclusion:

"Hazardous properties” includes radioactive,
toxic or explosive properties,

"Nuclear material® means "source material",
"special nuclear material" or "by-product ma-
terial”,

"Source material', "special nuclear material”,
and "by-product material” have the meanings
given them in the Atomic Energy Act of 1954
or in any law amendatory thereof,

"Spent fuel* means any fuel element or fuel
component, solid or liquid, which has been
used or exposed to radiation in a "nuclear re-
actor”.

"Waste" means any waste material (a) con-
taining "by-product material" other than the
tailings or wastes produced by the extraction
or concentration of uranium or thorium from
any ore processed primarily for its "source
material® content, and (b) resulting from the
operation by any person or organization of
any “"nuclear facility" included under the first
two paragraphs of the definition of "nuclear
facility".

"Nuclear facility" means:
A. Any "nuclear reactor";

B. Any equipment or device designed or
used for (1) separating the isotopes of
uranium or plutonium, (2) processing or
utilizing "spent fuel', or (3) handling,
processing or packaging "waste";

C. Any equipment or device used for the
processing, fabricating or alloying of
"special nuclear material" if at any time
the total amount of such material in the
custody of the insured at the premises
where such equipment or device is lo-
cated consists of or contains more than
25 grams of plutonium or uranium 233 or
any combination thereof, or more than
250 grams of uranjum 235;

Includes copyrighted material of Insurance
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D. Any stucture, basin, excavation, prem-
ises or place prepared or used for the
storage or disposal of "waste";

and includes the site on which any of the
foregoing is located, all operations conducted
on such site and all premises used for such
operations.

"Nuclear reactor” means any apparatus de-
signed or used to sustain nuclear fission in a
self-supporting chain reaction or to contain a
critical mass of fissionable material.

"Property damage" includes all forms of ra-
dioactive contamination of property.

Includes copyrighted material of Insurance
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
DEDUCTIBLE LIABILITY INSURANCE

This endorsement medifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART
PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART

SCHEDULE

COVERAGE

Bodily Injury Liability
OR

Property Damage Liability
OR

"Bodily Injury Liability and/or
Property Damage Liability Combined

Amount and Basis of Deductible
PER CLAIM or PER OCCURRENCE

$ sEE BELOW $

$ $

$ $

(If no entry appears above, information required to complete this endorsement will be shown in the Declara-

tions as applicable to this endorsement.)
APPLICATION OF ENDORSEMENT (Enter below

any limitations on the application of this endorsement. If

no limitation is entered, the deductibles apply to damages for all "bodily injury” and "property damage”, how-

ever caused):

$500 PD DEDUCTIBLE
$500 DEDUCTIBLE
$500 DEDUCTIBLE
4500 DEDUCTIBLE
4500 DEDUCTIBLE
5500 DEDUCTIBLE
4500 DEDUCTIBLE
5500 DEDUCTIBLE
5500 DEDUCTIBLE
8500 DEDUCTIBLE

A. Our obligation under the Bodily Injury Liability
and Property Damage Liability Coverages to
an damages on your behalf applies only to
he amount of damages in excess of any de-
ductible amounts stated in the Schedule
above as applicable to such coverages.

OCCURRENCE
OCCURRENCE
OCCURRENCE
OCCURRENCE
OCCURRENCE
OCCURRENCE
OCCURRENCE
OCCURRENCE

FOR
FOR
FOR
FOR
FOR
FOR
FOR
FOR

PER
PER
PER
PER
PER
PER
PER
PER
PER
PER

You may select a deductible amount on either
a per claim or a per "occurrence" basis. Your
selected deductible applies to the coverage
option and to the basis of the deductible indi-
cated by
amount in the Schedule above. The deducti-
ble amount stated in the Schedule above ap-
plies as follows: .

PER CLAIM BASIS. If the deductible
amount indicated in the Schedule above
is on a per claim basis, that deductible
applies as follows:

Under Bodily Injury Liability Cover-
age, to all damages sustained by
any one person because of "bodily
Injury";

Under Property Damage Liability
Coverage, to all damages sustained
by any one person because of
"property damage"; or

Under Bodily Injury Liabilit
Property Damage Liability

1.

a.

and/or
overage

CG 03000196

the placement of the deductible -

Copyright, Insurance Services Office, Inc., 1994

PREMISES/OPERATIONS FOR CLASS 91342
PRODUCTS/COMP. OPS FOR CLASS 91342
PREMISES/OPERATIONS FOR CLASS 91560
PRODUCTS/COMP. OPS FOR CLASS 91560
PREMISES/OPERATIONS FOR CLASS 91580
PRODUCTS/COMP, OPS FOR CLASS 91580
PREMISES/OPERATIONS FOR CLASS 91585
PRODUCTS/COMP. OPS FOR CLASS 91585

CLAIM FOR PREMISES/OPERATIONS FOR CLASS 98304
CLAIM FOR PRODUCTS/COMP.

OPS FOR CLASS 98304 .
Combined, to all damages sustained
by any one person because of:

{1) "Bedily injury";
{2) "Property damage"; or

(3) "Bodily injury” and “property
damage" combined

as the result of any one "occurrence".

If damages are claimed for care, loss of
services or death resulting at any time
from "bodily injury", a separate deductible
amount will be applied to each person
making a claim for such damages.

With respect to "property damage®, per-
son Includes an organization.

PER OCCURRENCE BASIS. If the de-
ductible amount indicated in the Sched- -
ule above is on a "per occurrence" basis,
that deductible amount applies as follows:

Under Bodily Injury Liability Cover-
age, to all damages because of
"bodily injury";

Under Property Damage Liability
Coverage, to all damages because
of "property damage"; or

Under Bodily Injury Liabilit
Property Damage Liability

a.

and/or
overage

Page 1 of 2
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Cfombined, to all damages because
of:

(1) "Bodily injury";
(2) “Property damage"; or

(3) "Bodily injury" and ‘“property
damage" combined

as the result of any one "occur-
rence’, regardless of the number of
Persons or ‘organizations who sus-
ain damages because of that "oc-
currence”.

C. The terms of this insurance, including those

with respect to:

1. Our right and duty to defend the insured
against any "suits" seeking those dam-
ages; and

2. Your duties in the event of an "occur-
rence”, claim, or "suit"

apply Irrespective of the application of the de-
ductible amount.

We may pay any part or all of the deductible
amount to effect settlement of any claim or
"suit" and, upon notification of the action
taken, you shall promptlg reimburse us for
such part of the deductible amount as has
been paid by us.

Copyright, Insurance Services Office, Inc., 1994 Page 2 of 2
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

SOUTH CAROLINA CHANGES - EMPLOYEE
BENEFIT LIABILITY

This endorsement modifies insurance provided under the following:

GOMMERCIAL GENERAL LIABILITY COVERAGE PART
EMPLOYEE BENEFIT LIABILITY COVERAGE PART

Exclusion (i) of Employee Benefit Liability Coverage Form GA 102, Commercial General Liability Broadened
Endorsement GA 210, Commercial General Liability Extended Llability Endorsement GA 227 and Contrac-

. tors' Commercial General Liability Broadened Endorsement GA 233 is hereby deleted in its entirety and re-
placed by the following:

(i) Taxes
Taxes including those imposed under the Internal Revenue Code.

' GA 215 SC 0106
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

CONTRACTORS'COMMERCIAL GENERAL LIABILITY
BROADENED ENDORSEMENT

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

A. Endorsement - Table of Contents:

Coverage: ) Begins on Page:
1. Employee Benefit Liability Coverage .........coovvininnnniinennn TR OSSR T ah b sh s
2. Unintentional Failure to Disclose Hazards
3. Damage to Premises Rented to You.................
4,  SUPPIEMENArY PaYMENES i riririeriemrimriimmiisristss st s s esease s ssnass siassisssssecseesrnssess seorsostos
B, MEdICAl PaYIMENTS 1 it it rreres s siere s e s e s sae s ae e e e s sae s s e s arev e sesa s ebr s sn e S0 eatE 2t earensrdanaresbnanarnnrenan
6. Voluntary Property Damage (Coverage a.) and Care, Custody or Control

Liability Coverage (COVEIrage B ) i i s s e 9
7. 180 Day Coverage for Newly Formed or Acquired Organizations ..., 10
8.  Waiver of SUbrogation ... s e 10
9. Automatic Additlonal Insured - Specified Relationships: ........ccvmmmviii o 10

¢«  Managers or Lessors of Premises;

s Lessor of Leased Equipment;

¢ Vendors;

» State or Political Subdivisions - Permits Relating to Premises;

¢ State or Political Subdivisions - Permits; and

Contractors' Operations

10. Broadened Contractual Liability - Work Within 50' of Railroad Property ... 14
11. Property Damage to Borrowed EQUIPMENt ..o s [T 14
12. Employees as Insureds - Specified Health Care Services: ... e e 14

s« Nurses;

¢ Emergency Medical Technicians; and

e Paramedics :
13. Broadened Notice 0f QCCUITENTE ... s bbb s sr s 14

B. " Limits of Insurance:

The Commercial General Liability Limits of Insurance apply to the insurance provided by this endorse—
ment, except as provided below:

1. Employee Benefit Liability Coverage

Each Employee Limit: ~ $ 1,000,000
Aggregate Limit: $ 3,000,000
Deductible: $ 1,000

3. Damage to Premises Rented to You
The lesser of: '
a. The Each Occurrence Limit shown in the Declarations; or
b.  $500,000 unless otherwise stated $
4, Supplementary Payments
a. Bail bonds: $ 1,000
b. Loss of earnings: $ 350
5. Medical Payments '
Medical Expense Limit:  $ 10,000

: : Includes copyrighted material of Insurance
GA 233 02 07 Services Office, Inc., with its permission. Page 1 of 15
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6. Voluntary Property Damage (Coverage a.) and Care, Custody or Control Liability Coverage

(Coverage b.)

Limits of Insurance (Each Occurrence)

Coverage a. $1,000

Coverage b. $5,000 unless otherwise stated

Deductibles (Each Occurrence)

Coverage a. $250

Coverage b. $250 unless otherwise stated

$

$

ADVANCE PREMIUM

COVERAGE PREMIUM BASIS RATE
gﬁ; é;?/?o” (For Limits in Excess of (For Limits in Excess of
(c) Gross Sales $5,000) $5,000)
(d) Units :
(e) Other

b. Care, Custody
or Control

TOTAL ANNUAL PREMIUM | §

11. Property Damage to Borrowed Equipment

Each Occurrence Limit:

$ 10,000

Deductible:

250

C. Coverages:

1. Employee Benefit Liability Coverage

a. The following is added to SECTION |
- COVERAGES: Employee Benefit
Liability Coverage.

(1) Insuring Agreement

(a) We will pay those sums that

GA 233 02 07

the insured becomes legally
obligated to pay as dam-
ages caused by any act, er-
ror or omission of the in-
sured, or of any other per-
sop for whose acts the in-
sured Is legally liable, to
which this insurance ap-
plies. We will have the right
and duty to defend the in-
sured against any ‘“suit"
seeking those damages.
However, we will have no
duty to defend against any
"suit” seeking damages to
which this insurance does
not apply. We may, at our
discretion, investigate any
report of an act, error or
omission and settle any
claim or "suit" that may re-
sult. But:

1) The amount we will pay
for damages is limited
as described in SEC-
TION Il - LIMITS. OF
INSURANCE; and

2) Our right and duty to
defend ends when we

(b)

Includes copyrighted material of Insurance
Services Office, Inc., with its permission.,

have used up the ap-
plicable limit of insur-
ance In the payment of
judgments or settle-
ments.

No other obligation or liabil-
ity to pay sums or perform
acts or services is covered
unless explicitly provided for
under Supplementary Pay-
ments,

This insurance applies to

- damages only if the act, er-

ror or omission, is nedgli-
gently committed in the
“administration" of your
employee benefit pro-
gram"; and

1) Occurs during the pol-
icy period; or

2) Occurred prior to the
effective date of this
endorsement provided:

a) You did not have
knowledge of a
claim or "suit" on
or before the ef-
fective date of this
endorsement.

You will be.
deemed to have
knowledge of a
claim or ‘“suif’
when any
"authorized repre-
sentative”;
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i) Reports all, or
any part, of the
act, error or
omission to us
or any other
insurer;

ii) Receives a
written or ver-
bal demand or
claim for dam-
ages because
of the act, er-
ror or omis-
sion; and

b) There is no other
applicable  insur-
ance.

(2) Exclusions

GA 233 02 07

This insurance does not apply

to:

(a)

(b)

(c)

(d)

(e)

Bodily Injury, Property
Damage or Personal and
Advertising Injury

"Bodily injury", ‘“property
damage” or "personal and
advertising injury”,

Dishonest, Fraudulent,
Criminal or Malicious Act

Damages arising out of any
intentional, dishonest,
fraudulent, criminal or mali-
cious act, error or omission,
committed by any insured,
including the willful or reck-~
less violation of any statute.

Failure to Perform a Con-
tract

Damages arising out of fail-
ure of performance of con-
tract by any insurer,

Insufficiency of Funds

Damages arising out of an
insufficiency of funds to
meet any obligations under-
any plan included in the
‘employee  benefit pro-
gram".

Iinadequacy of Perform-
ance of Investment / Ad-
vice Given With Respect
to Participation

Any claim based upon:

1) Failure of any invest-
ment to perform;

2) Errors in providing in-
formation on past per-

Entry Number 1-1

(f)

(9)

(h)

)
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formance of investment
vehicles; or

8) Advice given to any
person with respect to
that person's decision
to participate or not to
participate in any plan.

included in the ‘em-
ployee benefit pro-
gram'.

Workers' Compensation

and Similar Laws

Any claim arising out of
your failure to comply with
the mandatory provisions of
any workers' compensation,
unemployment compensa-
tion insurance, social secu-
rity or disability benefits law
or any similar law. -

ERISA

Damages for which any in-
sured is liable because of
liability imposed on a fiduci-
ary by the Employee Re-
tirement Income Security
Act of 1974, as now or
hereafter amended, or by
any similar federal, state or
local laws.

Available Benefits

Any claim for benefits to the
extent that such benefits
are available, with reason-
able effort and cooperation
of the insured, from the ap-
plicable funds accrued or
other collectible insurance.

Taxes, Fines or Penalties

Taxes, fines or penaltes,
including those imposed
under the Internal Revenue
Code or any similar state or
local faw.

Employment-Related
Practices

Any liability arising out of
any:

(1) Refusal to employ;

(2) Termination of em-
ployment;

(8) Coercion, demotion,
evaluation, reassign-
ment, discipline, defa-
mation, harassment,

humiliation, discrimina-
fion or other employ-
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ment-related practices,
acts or omissions; or

(4) Consequential liability
as a result of (1), (2) or
(3) above.

This  exclusion applies
whether the insured may be
held liable as an employer
or in any other capacity and
to any obligation to share
damages with or repay
someone else who must
pay damages because of
the injury.

(2)

(3) Supplementary Payments

SECTION |1 ~ COVERAGES,
SUPPLEMENTARY PAY-
MENTS - COVERAGES A AND
B also apply to this Coverage.

b. Who is anInsured

As respects Employee Benefit Liabil-
ity Coverage, SECTION Il - WHO IS
AN INSURED is deleted in its en-
tirety and replaced by the following:

(1) If you are designated in the 3
Declarations as: (3)

(a) An individual, you and your
spouse are Insureds, but
only with respect to the
conduct of a business of
which you are the sole
ownet.,

(b) A partnership or joint ven-
ture, you are an Insured.
Your members, your part-
ners, and thelr spouses are
also insureds but only with
respect to the conduct of
your business.

(c) A limited liability company,
you are an insured. Your
members are also insureds,
but only with respect to the
conduct of your business.
Your managers are in-
sureds, but only with re-

(e) A trust, you are an insured.
Your trustees are also in-
sureds, but only with re-
spect to their duties as
frustees.

Each of the following is also an
insured:

(a) Each of your "employees"
who is or was authorized to
administer your "employee
benefit program".

(b) Any persons, organizations
or 'employees" having
proper temporary authorl-
zation to administer - your
"employee benefit program"
if you die, but only until your
legal representative is ap-
pointed. .

(c) Your legal representative if
you die, but only with re-
spect to duties as such.
That representative  will
have all your rights and du-
ties under this Coverage
Part.

Any organization you newly ac-
quire or form, other than a part-
nership, joint venture or limited
liability company, and over
which you maintain ownership
or maljority interest, will qualify
as a Named Insured if no other
similar insurance applies to that
organization. However, cover-
age under this provision:

(a) Is afforded only until the
180th day after you acquire
or form the organization or
the end of the policy period,
whichever is earlier; and

(b) Does not apply to any act,
error or omission that was
committed before you ac-
quired or formed the or-
ganization.

¢. Limits of Insurance

spect to their duties as your . As respects Employee Benefit Liabil-
managers. _ ity Goverage, SECTION 1l - LIMITS

{d) An organization other than
a partnership, joint venture
or limited liability company, (1)
you are an insured. Your
"executive officers" and di-
rectors are Insureds, but
only with respect to their
duties as your officers or di-
rectors. Your stockholders
are also Insureds, but only
with respect to their liability
as stockholders.

OF INSURANCE is deleted in its en-
tirety and replaced by the following:

The Limits of Insurance shown
in Section B. Limits of Insur-
ance, 1. Employee Benefit Li-
ability Coverage and the rules
below fix the most we will pay
regardless of the number of;

(a) Insureds;

Includes copyrighted material of Insurance

GA 23302 07 Services Office, Inc., with its permission.

Page 4 of 15



2:16-cv-03603-DCN  Date Filed 11/10/16 Entry Number 1-1  Page 57 of 105

(2)

)

4

GA 233 0207

(b) Claims made or ‘suits’
brought;

(c) Persons or organizations
making claims or bringing
"suits”;

(d) Acts, errors or omissions; or

(e} Benefits included in your
"employee  benefit pro-
gram”.

The Aggregate Limit shown in
Section B. Limits of Insurance,
1. Employee Benefit Liability
Coverage of this endorsement
is the most we will pay for all
damages because of acts, er-
rors or omissions negligently
committed in the "administra-
tion" of your "employee benefit
program’.

Subject to the limit described in
(2) above, the Each Employee
Limit shown in Section B. Limits
of Insurance, 1. Employee
Benefit Liability Coverage of
this endorsement is the most we
will pay for all damages sus-
tained by any one "employee",
including damages sustained by
such ‘“employee's" dependents
and beneficiaries, as aresult of:

(a) An act, error or omission; or

(b) A series of related acts, er-
rors or omissions, regard-
less of the amount of time

that lapses between such

acts, errors or omissions,

negligently committed in the
"administration" of your "em-
ployee benefit program".

However, the amount pald un-
der this endorsement shall not
exceed, and wil be subject to
the limits and restrictions that
apply to the payment of benefits
in any plan included in the "em-
ployee benefit program".

Deductible Amount

{a) Our obligation to pay dam-
ages on behalf of the in-
sured applies only to the
amount of damages in ex-
cess of the deductble
amount stated in the Decla-
ratons as applicable to
Each Employee. The limits
of insurance shall not be
reduced by the amount of
this deductible. ‘

d.

(b) The deductible amount
stated in the Declarations
applies to all damages
sustalned by any one "em-
ployee*, including such
"employee's" dependents
and beneficiaries, because
of all acts, errors or omis-
sions to which this insur-
ance applies.

(c) The terms of this insurance,
including those with respect
to:

1) Our right and duty to
defend the insured
against any ‘suits"
seeking those dam-
ages; and

2) Your duties, and the
duties of any other in-
volved insured, in the
event of an act, error or
omission, or claim,

apply irrespective of the
application of the deductible
amount.

(d) We may pay any part or all
of the deductible amount to
effect settlement of any
claim or "suit" and, upon
notification of the action
taken, you shall promptly
reimburse us for such part
of the deductible amount as
we have paid.

Additional Conditions

As respects Employee Benefit Li-
ability Coverage, SECTION IV -
COMMERCIAL GENERAL LIABIL-

ITY CONDITIONS is amended as

follows:

(1) ltem 2. Duties in the Event of
Occurrence, Offense, Claim or
Suit is deleted in its entirety and
replaced by the following:

2. Duties in the Event of an Act, Error or
Omission, or Claim or Suit

a.

You must see to it that we are noti-
fied as soon as practicable of an act,
error or omission which may result in
a claim. To the extent possible, no-
tice should include: :

(1) What the act, error or omission
was and when it occurred; and

(2) The names and addresses of
anyone who may suffer dam-
ages as a result of the act, error
or omission.

Includes copyrighted material of Insurance .
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If a claim is made or "suit" is brought
against any insured, you must:

(1) Immediately record the specifics
of the claim or "suit" and the
date received; and

(2) Notify us as soon as practicable.

You must see to it that: we receive
written notice of the claim or "suit" as
soon as practicable,

You and any other involved insured
must: )

(1) Immediately send us copies of
any demands, notices, sum-
monses or legal . papers re-
ceived in connection with the
claim or "suit";

(2) Authorize us to obtain records
and other information;

(3) Cooperate with us in the investi-

gation or settlement of the claim-

or defense against the "suit";
and

(4) Assist us, upon our request, in
the enforcement of any right
against any person or organiza-
tion which may be liable to the
insured because of an act, error
or omission to which this insur-
ance may also apply.

No insured will, except at that in-
sured's own cost, voluntarily make a
payment, assume any obligation, or
incur any expense without our con-
sent.

(2) ltem 5. Other Insurance is de-
leted in its entirety and replaced
by the following:

5. Other Insurance

if other valid and collectible
insurance is available to the
insured for a loss we cover
under this Coverage Part,
our obligations are limited
as follows:

a. Primary Insurance

This Insurance is pri-
mary except when c.
below applies. If this
insurance is primary,
our obligations are not
affected unless any of
the other insurance is
also primary. Then, we
will share with all that
other insurance by the
method described in b,
below.

Includes copyrighted material of Insurance
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b. Method of Sharing

If all of the other insur-
ance permits contribu-
tion by equal shares,
we will follow this
method also. Under
this approach each in-
surer contributes equal
amounts until it has
paid its applicable limit
of insurance or none of
the loss remains,
whichever comes first.

If any of the other in-
surance does not per-
mit  contribution by
equal shares, we will
contribute by limits.
Under this method,
each Insurer's share is
based on the ratio of its
applicable limit of in-
surance to the total ap-
plicable limits of insur-
ance of all insurers.

¢. No Coverage

This insurance shall not
cover any loss for
which the insured is
entitled to recovery un-
der any other insur-
ance in force previous
to the effective date of
this Coverage Part.

Additional Definitions

As respects Employee Benefit Li-
ability Coverage, SECTION V -
DEFINITIONS is amended as fol-
lows:

(1) The following definitions are
added:

1.  "Administration" means:

a. Providing information to
"employees”, including
their dependents and
beneficiaries, with re-
spect to eligibility for or
scope of ‘"employee
benefit programs";

b. Interpreting the ‘"em-
ployee benefit pro-
grams";

c. Handling records in
connection with the
"employee_benefit pro-
grams"; or -

d. Effecting, continuing or
terminating any “"em-
ployee's" participation
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in any benefit included
in the "employee bene-
fit program",

However, "administration”
does not include:

a. Handling payroll de-
ductions; or

b. The failure to effect or
maintain any insurance
or adequate limits of
coverage of insurance,
including but not imited
to unemployment in-
surance, social security
benefits, workers' com-
pensation and disability
benefits.

"Cafeteria plans" means
plan authorized by applica-
ble law to allow "employ-
ees" to elect to pay for cer-
tain benefits with pre-tax
dollars.

"Employee  benefit pro-
grams" means a program
providing some or all of the
following benefits to "em-
ployees", whether provided
through a "cafeteria plan" or
otherwise:

a. Group life insurance;
group  accident or
health insurance; den-
tal, vision and hearing
plans; and flexible
spending accounts;
provided that no one
other than an ‘"em-
ployee" may subscribe
to such benefits and
such benefits are made
generally available to
those "employees” who
satisfy the plan's eligi-
bility requirements;

b. Profit sharing plans,
employee savings
plans, employee ' stock
ownership plans, pen-
sion plans and stock
subscription plans,
provided that no one
other than an ‘'em-
ployee" may subscribe
to such benefits and
such benefits are made
generally available to
all "employees" who
are eligble under the
plan for such benefits;

¢. Unemployment insur-
ance, social security

Entry Number 1-1
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benefits, workers' com-
pensation and disability
benefits; and

d. Vacation plans, includ-
ing buy and sell pro-
grams; leave of ab-
sence programs, In-
cluding military, mater-
nity, family, and civil
leave; tuition assis-
tance plans; transpor-
tation and health club
subsidies.

following definitions are

deleted in their entirety and re-
placed by the following:

21, "Suit" means a clivil pro-

ceeding in which money
damages because of an
act, error or omission to
which this Insurance applies
are alleged. "Suit" includes:

a. An arbitration pro-
ceeding In which such
damages are claimed
and to which the in-
sured must submit or
does submit with our
consent; -

b. Any other alternative
dispute resolution pro-
ceeding in which such
damages are claimed
and to which the in-
sured submits with our
consent; or

c. An appeal of a civil
proceeding.

"Employee”" means a per-
son actively employed, for-
merly employed, on leave
of absence or disabled, or
retired, “Employee" in-
cludes a "leased worker".
"Employee" does not in-
clude a "temporary worker".

2. Unintentional Failure to Disclose Haz-

ards

SECTION IV - COMMERCIAL GENERAL
LIABILITY CONDITIONS, 7. Represen-
tations is hereby amended by the addi-
tion of the following:

Based on our dependence upon your
representations as to existing hazards, if
unintentionally you should fail to disclose
all such hazards at the inception date of
your policy, we will not reject coverage
under this Coverage Part based solely on

such failure.

Includes copyrighted material of Insurance
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3. Damage to Premises Rented to You

a. The last Subparagraph of Paragraph

2, SECTION | - COVERAGES,
COVERAGE A. - BODILY INJURY
AND PROPERTY DAMAGE, 2. LI-
ABILITY Exclusions is hereby de-
leted and replaced by the following:

Exclusions c. through q. do not apply
to damage by fire, explosion, light-
ning, smoke or soot to premises
while rented to you or temporarily
occupied by you with permission of
the owner. '

b. The insurance provided under SEC-
TION | - COVERAGES, COVERAGE
A. BODILY INJURY AND PROP-
ERTY DAMAGE LIABILITY applies
to "property damage" arising out of
water damage to premises that are
both rented to and occupied by you.

(1) As respects Water Damage Le-
gal Liability, as provided in
Paragraph 3.b. above:

The exclusions under SECTION
] - COVERAGES, COVERAGE
A. BODILY INJURY AND
PROPERTY DAMAGE LIABIL-
ITY, 2. Exclusions, other than i.
War and the Nuclear Energy
Liability Exclusion, are deleted
and the following are added:

GA 233 02 07

This insurance does not apply

to:

(a) "Property damage":

1)

2)

Assumed in any con-
tract; or

Loss caused by or re-
sulting from any of the
following:

a) Wear and tear;

b) Rust, corrosion,
fungus, decay,
deterioration, hid-
den or latent de-
fect or any quality
in property that
causes it to dam-
age or destroy it-

self;

c) Smog;

d) Mechanical
breakdown in-
cluding rupture or
bursting caused
by centrifugal
force;
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e) Settling, cracking,
shrinking or ex-
pansion; or

f) Nesting or infesta-
tion, or discharge
or release of
waste products or
secretions, by in-
sects, birds, ro-
dents or other
animals.

(b) Loss caused directly or indi-
rectly by any of the follow-

(c)

(d)

Includes copyrighted material of Insurance
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ing:
1)

2)

3)

Earthquake, volcanic
eruption, landslide or
any other earth move-
ment;

Water that backs up or
overflows from a
sewer, drain or sump;

Water under the
ground surface press-
ing on, or flowing or
seeping through:

a) Foundations,
walls, floors or
paved surfaces;

b) ‘Basements,
whether paved or
not; or

c) Doors, windows or
other openings.

Loss caused by or resulﬁng
from water that leaks or
flows from plumbing, heat-

ing,

air conditioning, or fire

protection systems caused
by or resulting from freez-
ing, uniess:

1)

2)

You did your best to
maintain heat In the
building or structure; or

You drained the
equipment and shut off
the water supply if the
heat was not main-
tained.

Loss to or damage to:

1)

2)

Plumbing, heating, air
conditioning, fire pro-
tection systems, or
other equipment or ap-
pliances; or

The interior of any
building or structure, or,
to personal property in
the building or structure
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caused by or resulting
from rain, snow, sleet
or ice, whether driven
by wind or not.

c. Limit of Insurance

The Damage to Premises Rented to
You Limit as shown in the Declara-
tions is amended as follows:

(2) Paragraph 6. of SECTION il -
LIMITS OF INSURANCE s
hereby deleted and replaced by
the following:

6. Subject to 5. above, the
Damage to Premises
Rented to You Limit is the
most we will pay under
COVERAGE A. BODILY
INJURY AND PROPERTY
DAMAGE LIABILITY, for
damages  because of
‘property  damage" to
premises while rented to
you or temporarily occupied
by you with permission of
the owner, arising out of
any one "occurrence" to
which this insurance ap-
plies.

(3) The amount we will pay Is lim-
ited as described in Section B.
Limits of Insurance, 3. Dam-
age to Premises Rented to
You of this endorsement.

4. Supplementary Payments

Under SECTION | - COVERAGE, SUP-
PLEMENTARY PAYMENTS - COVER-

AGES AANDB:
a. Paragraph 2. is replaced by the fol-
lowing: .

Up to the limit shown in Section B.
Limits of Insurance, 4.a. Bail Bonds
of this endorsement for cost of bail
bonds required because of accidents
or traffic law violations arising out of
the use of any vehicle to which the
Bodily Injury Liability Coverage ap-
plies. We do not have to furnish
these bonds.

b. Paragraph 4. is replaced by the fol-
lowing: .

All reasonable expenses incurred by
the insured at our request to assist
us in the investigation or defense of
the claim or “suit’, including actual
loss of earnings up to the limit shown
in Section B. Limits of Insurance,
4.b. Loss of Earnings of this en-

dorsement per day because of time

off from work,

Medical Payments

The Medical Expense Limit of Any One
Person as stated in the Declarations is
amended to the limit shown in Section B.
Limits of Insurance, 5. Medical Pay-
ments of this endorsement,

Voluntary Property Damage and Care,
Custody or Control Liability Coverage

a. Voluntary Property Damage Cov-
erage

We will pay for "property damage" to
property of others arising out of op-
erations incidental o the insured's
business when:

(1) Damage is caused by the in-
sured; or

(2) Damage occurs while in the in-
sured's possession.

With your consent, we will make
these payments regardless of fault.

b. Care, Custody or Conirol Liability
Coverage

SECTION | - COVERAGES, COV-
ERAGE A. BODILY INJURY AND
PROPERTY DAMAGE LIABILITY, 2.
Exclusions, j. Damage to Property,
Subparagraphs (3), (4) and (5) do
not apply to "property damage" to
the property of others described
therein.

With respect to the insurance provided by

_this section of the endorsement, the fol- -

lowing additional provisions apply:

a. The Limits of Insurance shown in the
Declarations are replaced by the lim-
its designated in Section B. Limits of
Insurance, 6. Voluntary Property
Damage and Care, Custody or
Control Liability Coverage of this
endorsement with respect to cover-
age provided by this endorsement.
These limits are inclusive of and not
in addition to the limits being re-
placed. The Limits of Insurance
shown in Section B. Limits of Insur-
ance, 6. Voluntary Property Dam-
age and Care, Custody or Conirol
Liability Coverage of this endorse-
ment fix the most we will pay in any
one "occurrence" regardless of the
number of:

(1) Insureds;

(2) Claims made or "suits" brought;
or

(3) Persons or organizations mak-
ing claims or bringing “suits".

Includes copyrighted material of Insurance
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b. Deductible Clause

(1) Our obligation to pay damages
on your behalf applies only to
the amount of damages for each
"occurrence” which are in ex-
cess of the deductible amount
stated in Section B. Limits of
Insurance, 6. Voluntary Prop-
erty Damage and Care, Cus-
tody or Control Liability Cov-
erage of this endorsement. The
limits of insurance will not be re-
duced by the application of such
deductible amount.

(2) Condition 2. Duties in the Event
of Occurrence, Offense, Claim
or Suit, applies to each claim or
"suit" irrespective of the amount.

(3) We may pay. any part or all of
the deductible amount to effect
settlement of any claim or "suit"
and, upon notification of the ac-
tion taken, you shall promptly
reimburse us for such part of the
deductible amount as has been
paid by us.

180 Day Coverage for Newly Formed or
Acquired Organizations

SECTION Il - WHO 1S AN INSURED is
amended as foliows;

Subparagraph a. of Paragraph 4. is
hereby deleted and replaced by the foi-
lowing:

a. Insurance under this provision is af-
forded only until the 180th day after
you acquire or form the organization
or the end of the policy period,
whichever is earller;

Waiver of Subrogation

SECTION IV - COMMERCIAL GENERAL
LIABILITY CONDITIONS, 9. Transfer of
Rights of Recovery Against Others to
Us Is hereby amended by the addition of
the following:

We waive any right of recovery we may
have because of payments we make for
injury or damage arising out of your on-
going operations or "your work" done un-
der a written contract requiring such
walver with that person or organization
and included in the "products-completed
operations hazard". However, our rights
may only be waived prior to the “occur-
rence" giving rise to the injury or damage
for which we make payment under this
Coverage Part. The insured must do
nothing after a loss to impair our rights.
At our request, the insured will bring "suit"
or transfer those rights to us and help us
enforce those rights.
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Automatic Additional Insured - Speci-
fied Relationships

a. The following is hereby added to
SECTION Il - WHO IS AN INSURED:

(1) Any person or organization de-
scribed in Paragraph 9.a.(2)
below (hereinafter referred to as
additional insured) whom you
are required to add as an addi-
tional insured under this Cover-
age Part by reason of:

(a) A written contract  or
agreement; or

(b) An oral agreement or con-
tract where a certificate of
insurance showing that per-
son or organization as an
additional insured has been
jssued,

is an insured, provided:

(a) The written or oral contract
or agreement is:

1) Currently in effect or

becomes effective
during the policy pe-
riod; and -

2) Executed prior to an
"occurrence” or offense
to which this insurance
would apply; and

(b) They are not specifically
named as an additional in-
sured under any other pro-
vision of, or endorsement
added to, this Coverage
Part.

(2) Only the following persons or
organizations are additional in-
sureds under this endorsement,
and insurance coverage pro-
vided to such additional in-
sureds is limited as provided
herein:

(a) The manager or lessor of a
premises leased to you with
whom you have agreed per
Paragraph 9.a.(1) above to
provide insurance, but only
with respect to liability aris-
ing out of the ownership,
maintenance or use of that
part of a premises leased to
you, subject to the following
additional exclusions:

This insurance does not
apply to: -

1) Any "occurrence”
which takes place after

Includes copyrighted material of Insurance
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(b)

(c)

you cease to be a ten-
ant in that premises.

2) Structural alterations,
new construction or
demolition  operations
performed by or on be-
half of such additional
insured.

Any person or organization
from which you lease
equipment with whom you
have agreed per Paragraph
9.a.(1) above to provide in-
surance. Such person(s) or
organization(s) are insureds
solely with respect to their
fiability arising out of the
maintenance, operation or
use by you of equipment
leased to you by such per-
son(s) or organizations(s).
However, this insurance
does not apply to any "oc-
currence" which takes place
after the equipment lease
expires.

Any person or organization
(referred to below as ven-
dor) with whom you have
agreed per Paragraph
9.a.(1) above to provide in-
surance, but only with re-
spect to "bodily Injury" or
"property damage" arising
out of "your products" which
are distributed or sold in the
regular course of the ven-
dor's ‘business, subject to
the following additional ex-
clusions:

1) The insurance afforded
the vendor does not

apply to:

a) ‘"Bodily injury" or
"property damage"
for which the ven-
dor is obligated to
pay damages by
reason of the as-
sumption of liabil-
ity in a contract or
agreement. This
exclusion does not
apply to liability for
damages that the
vendor would
have in the ab-
sence of the con-
tract or agree-
ment;

b) Any express war-
ranty unauthorized
by you;

Includes copyrighted material of Insurance
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c) Any physical or
chemical c¢hange
in the product
made intentionally
by the vendor;

d) Repackaging, un-
less unpacked
solely for the pur-
pose of inspection,
demonstration,
testing, or the
substitution of
parts under in-
structions from the
manufacturer, and
then repackaged
in the original
container;

e) Any failure to
make such in-
spections, adjust-
ments, tests or
servicing as the
vendor has
agreed to make or
normally  under-
takes to make in
the usual course
of business, In
connection  with
the distribution or
sale of the prod-
ucts;

f) Demonstration, in-
stallation, servic-
ing or repair op-
erations,  except
‘such  operations
performed at the
vendor's premises
in connection with
the sale of the
product;

g) Products  which,
after distribution or
sale by you, have
been labeled or
relabeled or used
as’ a container,
part or ingredient
of any other thing
or substance by or
for the vendor.

2) This insurance does
not apply to any in-
sured person or or-
ganization:

a) From whom you
have acquired
such products, or
any ingredient,
part or container,
entering into, ac-

Page 11 of 15
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(d)

companying or
containing  such
products; or

b) When liability in-
cluded within the
"products-
completed opera-
tions hazard" has
been excluded
under this Cover-
age Part with re-
spect to such
products.

Any state or political subdi-
vision with which you have
agreed per Paragraph
9.a.(1) above to provide in-
surance, subject to the fol-
lowing additional provision:

" This insurance applies only

(e)

with respect to the following
hazards for which the state
or political subdivision has
issued a permit in connec-
tion with premises you own,
rent or control and to which
this insurance applies:

1) The existence, mainte-
nance, repalr, con-
struction, erection, or
removal of advertising
signs, awnings, cano-
pies, cellar entrances,
coal holes, driveways,
manholes, marquees,
hoist away openings,
sidewalk vauits, street
banners, or decora-
tions and similar expo-
sures; or

2) The construction, erec-
tion, or removal of ele-
vators; or

3) The ownership, main-
tenance, or use of any
elevators covered by
this insurance.

Any state or political subdi-
vision with which you have
agreed per Paragraph
9.a.(1) above to provide in-
surance, subject to the fol-
lowing provisions:

1)} This insurance applies
only with respect to op-
erations performed by
you or on your behalf
for which the state or
political subdivision has
issued a permit.

2) This insurance does
not apply to "bodily in-
jury", 'property dam-
age" or "personal and
advertising injury" aris-
ing out of operations
performed for the state
or political subdivision.

(f) Any person or organization
with which you have agreed
per Paragraph  9.a.(1)
above to provide insurance,
but only with respect to li-
abllity arising out of "your
work" performed for that
additional insured by you or
on your behalf. A person or
organization's status as an
insured under this provision
of this endorsement contin-
ues for only the period of
time required by the written
contract or agreement, but
in no event beyond the ex-
piration date of this Cover-
age Part. If there is no
written contract or agree-
ment, or if no period of time
is required by the written
contract or agreement, a
person or organization's
status as an insured under
this endorsement ends

- when your operations for
that insured are completed.

(3) Any insurance provided to an
additional insured designated
under Paragraph 9.a.(2):

(a) Subparagraphs (e} and (f)
does not apply to "bodily
injury" or "property damage"
included within the "prod-
ucts-completed operations
hazard";

(b) Subparagraphs (a), (b), (d),
(e} and (f) does not apply to
"bodily injury”, "property
damage" or “personal and
advertising injury" arising
out of the sole negligence
or willful misconduct of the
additional insured or their
agents, "employees" or any
other representative of the
additional insured; or

(¢) Supparagraph (f) does not
apply to ‘"bodily injury",
"oroperty damage" or "per-
sonal and advertising injury”
arising out of:

1) Defects in design fur-
nished by or on behalf

Includes copyrighted material of Insurance
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of the additional in-
sured; or

2) The rendering of, or
failure to render, any
professional  architec-
tural, engineering or
surveying services, in-
cluding:

a) The preparing,
approving or fail-
ing to prepare or
approve maps,
shop drawings,
opinions, reports,
surveys, field or-
ders, change or-
ders or drawings
and specifications;
and

b) Supervisory, in-
spection, archi-
tectural or engi-
neering activities.

8) "Your work” for which a
consolidated (wrap-up)
insurance program has
been provided by the
primecontractor-project
manager or owner of
the construction project
in which you are In-
volved.

Only with regard to insurance pro-
vided to an additional insured desig-
nated under Paragraph 9.a.(2) Sub-
paragraph (f) above, SECTION il -
LIMITS OF INSURANCE is amended
to include:

The limits applicable to the additional
insured are those specified in the
written contract or agreement or in
the Declarations of this Coverage
Part, whichever are less. If no limits
are specified in the written contract
or agreement, or if there is no written
contract or agreement, the limits ap-
plicable to the additional insured are
those specified in the Declarations of
this Coverage Part. The limits of in-
surance are inclusive of and not in
addition to the limits of insurance
shown in the Declarations.

SECTION IV - COMMERCIAL GEN-
ERAL LIABILITY CONDITIONS is
hereby amended as follows:

(1) Condition 5. Other Insurance is
amended to include:

(a) Where required by a written
contract or agreement, this
insurance Is primary and /
or noncontributory as re-
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spects any other insurance
policy issued to the addi-
tional insured, and such
other insurance policy shall
be excess and/ or noncon-
tributing, whichever applies,
with this insurance.

(b) Any insurance provided by
this endorsement shall be
primary to other insurance
available to the additional
insured except:

1) As otherwise provided
in SECTION IV -
COMMERCIAL GEN-
ERAL LIABILITY
CONDITIONS, 5. Other

Insurance, b. Excess.

Insurance; or

2) For any other valid and
collectible  insurance
available to the addi-
tional insured as an
additional insured by
attachment of an en-
~dorsement to another
insurance policy that is
written on an excess
basis. In such case,
the coverage provided
under this endorse-
ment shall also be ex-
cess.

(2) Condition 11. Conformance to
Specific Written Contract or
Agreement is hereby added:

11. Conformance to Specific
Written Contract or
Agreement .

With respect to additional
insureds described in Para-
graph 9.a.(2)(f) above only:

If a written contract or
agreement between you
and the additional insured
specifies that coverage for
the additional insured:

a. Be provided by the In-
surance Services Of-
fice additional insured
form number CG 20 10
or CG 20 37 (where
edition specified); or

b. Include coverage for
completed operations;
or

c. Include coverage for
"your work";

and where the limits or cov-
erage provided to the addi-

Includes copyrighted material of Insurance
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tional insured is more re-
strictive than was specifi-
cally required in that written
contract or agreement, the
terms of Paragraphs
9.a.(3)(a), 9.a.(3)(b) or 9.b.
above, or any combination
thereof, shall be interpreted
as providing the limits or
coverage required by the
terms of the written contract
or agreement, but only to
the extent that such limits or
coverage is included within
the terms of the Coverage
Part to which this endorse-
ment is attached. If, how-
ever, the written contract or
agreement specifies the In-
surance Services Office
additional  insured form
number CG 20 10 but does
not specify which edition, or
specifies an edition that
does not exist, Paragraphs
8.a.(3)(a) and 9.a.(3)(b) of
this endorsement shall not
apply and Paragraph 8.b. of
this endorsement shall ap-

ply.

10. Broadened Contractual Liability ~ Work

11.

GA 233 02 07

Within 50' of Railroad Property

It is hereby agreed that Paragraph f.{1) of
Definition 12. "Insured contract' (SEC-
TION V - DEFINITIONS) is deleted.

Property Damage to Borrowed Equip-
ment

a. The following is hereby added to Ex-
clusion j. Damage to Property of
Paragraph 2., Exclusions of SEC-
TION | - COVERAGES, COVERAGE
A. BODILY INJURY ‘AND PROP-
ERTY DAMAGE LIABILITY:

Paragraphs {3) and (4) of this exclu-
sion do not apply to tools or equip-
ment loaned to you, provided they
are not being used to perform opera-
tions at the time of loss.

b. With respect to the insurance pro-
vided by this section of the en-
dorsement, the following additional
provisions apply:

(1) The Limits of insurance shown
in the Declarations are replaced
by the limits designated in Sec-
tion B. Limits of Insurance, 11.
of this endorsement with respect
to coverage provided by this
endorsement. These limits are
inclusive of and not in addition to
the limits being replaced. The
Limits of Insurance shown in
Section B. Limits of Insurance,

12,

13.
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11. of this endorsement fix the
most we will pay in any one "oc-
currence" regardless of the
number of:

(a) Insureds;

(b) Clalms made or ‘“suits"
brought; or

(c) Persons or organizations
making claims or bring
“suits”.

(2) Deductible Clause

(a) Our obligation to pay dam-
ages on your behalf applies
only.to the amount of dam-
ages for each "occurrence’
which are in excess of the
Deductible amount stated In
Section B. Limits of Insur-
ance, 11. of this endorse-
ment. The limits of insur-
ance will not be reduced by
the application of such De-
ductible amount.

(b) Condition 2. Duties in the
Event of Occurrence, Of-
fense, Claim or Suit, ap-
plies to each claim or "suit”
irrespective of the amount.

{c) We may pay any part or all
of the deductible amount to
effect settlement of any
claim or "suit" and, upon
notification of the action
taken, you shall promptly
reimburse us for such part
of the deductible amount as
has been paid by us.

Employees as Insureds - Specified
Health Care Services

It is  hereby agreed that Paragraph
2.a.(1)(d) of SECTION Hl - WHO IS AN
INSURED, does not apply to your "em-
ployees" who provide professional health
care services on your behalf as duly li-
censed:

a. Nurses;
b. Emergency Medical Techniclans; or
c. Paramedics,

in the jurisdiction where an "occurrence"
or offense to which this insurance applies
takes place.

Broadened Notice of Occurrence
Paragraph a. of Condition 2. Duties in
the Event of Occurrence, Offense,

Claim or Suit (SECTION IV - COMMER-
CIAL GENERAL LIABILITY CONDI-

" Includes copyrighted material of Insurance

Services Office, Inc., with its permission.
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TIONS) is hereby deleted and replaced
by the following:

a.

GA 2330207

You must see to it that we are noti-
fied as soon as practicable of an
"occurrence” or an offense which
may result in a claim, To the extent
possible, notice should include:

(1) How, when and where the "oc-
currence" or offense took place;
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(2) The names and addresses of
any injured persons and wit-
nesses; and

(38) The nature and location of any
injury or damage arising out of
the "occurrence" or offense.

This requirement applies only when
the "occurrence" or offense is known
to an "authorized representative".

Includes copyrighted material of Insurance

Services Office, Inc., with its permission.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION - LEAD LIABILITY

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

The following exclusions are added to Paragraph 2. Exclusions of SECTION | - COVERAGES, COVERAGE
A. BODILY INJURY AND PROPERTY DAMAGE LIABILITY and Paragraph 2. Exclusions of SECTION I -
COVERAGES, COVERAGE B. PERSONAL AND ADVERTISING INJURY LIABILITY:

This insurance does not apply to:

1. "Bodily injury", "property damage" or "personal and advertising injury” arising out of, resulting from, or in
any way caused by or contributing to the actual, alleged or threatened ingestion, inhalation, absorption
of, exposure to or presence of lead in any form emanating from any source.

2. Any loss, cost or expense arising out of, resulting from or in any way related to any:

a. Claim, suit, request, demand, directive, or order by or on behalf of any person, entity, or govern-
mental authority that any insured or others test for, monitor, clean up, remove, contain, treat, detox-
ity, neutralize, or in any way respond to, or assess the effects of lead in any form; or

b. Claim or suit by or on behalf of any person, entity, or governmental authority for damages because
of testing for, monitoring, cleaning up, removing, containing, treating, detoxifying or neutraiizing, or in
any way responding to, or assessing the effects of lead in any form.

GA 323 10 01
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION - CONTRACTORS - PROFESSIONAL LIABILITY

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

The following exclusion Is added to Paragraph 2.
Exclusions of SECTION 1 - COVERAGES, COV-
ERAGE A. BODILY INJURY AND PROPERTY
DAMAGE LIABILITY, and Paragraph 2. Exciu-
sions of SECTION | - COVERAGES, COVERAGE
B. PERSONAL AND ADVERTISING INJURY LI-
ABILITY:

1.

GA 340 10 01

This insurance does not apply to "bodily in-
Jury", "property damage" or "personal and ad-
vertising.injury" arising out of the rendering of
or failure to render any professional services
by you or on your behalf, but only with respect
to either or both of the following operations:

a. Providing engineering, architectural or
surveying services to others; and

b. Providing, or hiring independent profes-
sionals to provide, engineering, architec-

tural or surveying services in connection
with construction work you perform.

Subject to Paragraph 3., below, professional
services include;

a. Preparing, approving, or failing to prepare
or approve, maps, shop drawings, opin-
ions, reports, surveys, field orders,
change orders, or drawings and speclifi-
cations; and

b. Supervisory or inspection activities per-
formed as part of any related architectural
or engineering activities.

Professional services do not include services
within construction means, methods, tech-
niques, sequences and procedures employed
by you in connection with construction work
you perform.

Includes copyrighted material of Insurance
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION - EXTERIOR INSULATION AND FINISH SYSTEMS
("EIFS") AND DIRECT-APPLIED EXTERIOR FINISH SYSTEMS
("DEFS") - BROAD FORM

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

1. The following exclusion is added to Paragraph
2. Exclusions of SECTION | - COVERAGES,
COVERAGE A. BODILY INJURY AND
PROPERTY DAMAGE LIABILITY, and Para-
graph 2. Exclusions of SECTION I -
COVERAGES, COVERAGE B. PERSONAL
AND ADVERTISING INJURY LIABILITY:

This insurance does not apply to "bodily in-
jury", “property damage" or "personal and ad-
vertising injury" that arises out of, is caused
by, or is attributable to, whether in whole or in
part, any of the following:

2.

a. The design, manufacture, sale, service,
handling, construction, fabrication, prepa-
ration, installation, application, mainte-
nance, disposal or repair, including re-
modeling, service, correction, or re-
placement, of a "wall finish system”, or
any part thereof, including any method or
procedure used to correct problems with
installed or partially installed "wall finish
systems"; or

b. Any work or operations conducted by or
on behalf of any insured on or to a "wall
finish system", or any component thereof,
or any component of a building or struc-
ture to which a "wall finish system" at-
taches that results, directly or indirectly, in
the intrusion of water or moisture, includ-
ing any resulling development or pres-
ence of "fungi" or bacteria on or within a
building or structure, including its con-
tents, regardless of whether any other
cause, event, material, or product con-
tributed concurrently or in any sequence
to such injury or damage.

This exclusion also applies to any "bodily in-
jury", "property damage" or "personal and ad-
vertising injury”:

a. For which any insured assumes liability in
any part of any contract or agreement,
regardless of whether such contract or
agreement is an "insured contract";

b. Arising out of, caused by, or attributable
to, whether in whole or in part, warranties
or representations made at any time with

respect to the fitness, quality, durability or
performance of a "wall finish system";
and

c. Arising out of, caused by, or attributable
to, whether in whole or in part, the pro-
viding of or failure to provide any warning
or instructions with regard to a "wall finish
system".

SECTION V - DEFINITIONS is amended to
include the following:

a. "Direct-applied exterior finish system"
(commonly referred to as DEFS) means
an exterior cladding or finish system and
all component parts therein, used on any
part of any structure, and consisting of:

(1) Arigid or semi-rigid substrate;

(2) The adhesive and / or mechanical
fasteners used to attach the sub-
strate to the structure including any
water-durable exterior wall substrate;

(3) A reinforced or unreinforced base
coat or mesh;

(4) A finish coat providing surface tex-
ture to which color may be added;
and .

(5) Any conditioners, primers, accesso-
ries, flashing, coatings, caulking or
sealants used with the system for
any purpose;

that interact to form an energy efficient
wall.

b. '"Exterior insulation and finish system"
(commonly referred to as synthetic
stucco or EIFS) means an exterior clad-
ding or finish system and all component
parts therein, used on any part of any
structure, and consisting of:

(1) A rigid or semi-rigid insulation board
' made of expanded polystyrene or
other materials;

Includes copyrighted material of Insurance
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(2) The adhesive and / or mechanical
fasteners used to attach the insula-
- tion board to the substrate;

(3) A reinforced or unreinforced base
coat or mesh;

(4) A finish coat providing surface tex-
ture to which color may be added;
and

(8) Any conditioners, primers, accesso-
ries, flashing, coatings, caulking or
sealants used with the system for
any purpose;

that interact to form an energy efficient
wall,

"Fungi" means any type or form of fun-
gus, and includes, but is not limited to,
any form or type of mold, mushroom, or
mildew and mycotoxins, spores, scents
or byproducts produced or released by
fungi.

‘Wall finish system" means:

(1) An ‘exterior insulation and finish
system";

(2) A "direct-applied exterior finish sys-
tem"; or .

(3) Any energy efficient exterior cladding
or finish system substantially similar
to Paragraph (1) or (2) above,

Includes copyrighted material of Insurance
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

FUNGI OR BACTERIA EXCLUSION

This endorsement modifies insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE PART

A. The following exclusion is added to Paragraph
2. Exclusions of SECTION | - COVERAGES.
COVERAGE A. BODILY INJURY AND
PROPERTY DAMAGE LIABILITY:

2. Exclusions
This Insurance does not apply to:
Fungi or Bacteria

a. "Bodily injury" or "property damage"
caused directly or indirectly, in whole
or in part, by any actual, alleged or
threatened:

(1) Inhalation of;
(2) Ingestion of;
(3) Contact with;
(4) Absorption of;
(5) Exposure to;
(6) Existence of; or
(7) Presence of,

any "fungi" or bacteria on or within a
building or structure, including its
contents, whether occurring sud-
denly or gradually;

b.. Any loss, cost or expense associ-
ated in any way with, or arising out of
‘the abating, testing for, monitoring,
cleaning up, removing, containing,
treating, detoxifying, neutralizing,
remediating, mitigating or disposing
of, or in any way responding to, in-
vestigating, or assessing the effects
of, "fungi" or bacteria, by any insured
or by any other person or entity;

c. Any liability, with respect to "fungi" or
bacteria, arising out of, resulting
from, caused by, contributed to, or In
any way related to any stpervision,
instruction, recommendation, warn-
ing or advice given or which should
have been given in connection with;

(1) The existence of "fungi" or bac-
teria;

(2) The prevention of "fung" or
bacteria;

(3) The remediation of "fungi" or
bacteria;

(4) Any operation described in
Paragraph A. 2. b. above;

(5) "Your product"; or
(6) "Your work"; or

Any obligation to share damages
with or repay any person, organiza-
tion or entity, related in any way to
the liability excluded in Paragraphs
A.2.a., b.orc. above;

regardiess of any other cause, event,
material, product and / or building com-
ponent that contributed concurrently or in
any sequence to the injury or damage.

However this exclusion does not apply to
any "fungi" or bacteria that are, are on, or
are contained in, a good or product in-
tended for human ingestion.

B. The following exclusion is added to Paragraph
2. Exclusions of SECTION | - COVERAGES.
COVERAGE B. PERSONAL AND ADVER-
TISING INJURY LIABILITY:

2. Exclusions

This insurance does not apply to:

Fungi or Bacteria

a.

"Personal and advertising injury"
caused directly or indirectly, in whole
or in part, by any actual, alleged or
threatened: :

(1) Inhalation of;
(2) Ingestion of;
(3) Contact with;
(4) Absorption of;
(6) Exposure to;
(6) Existence of; or

(7) Presence of,

Includes copyrighted material of 1SO
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any "“fungi® or bacteria on or within a
building or structure, including its
contents, whether occurring sud-
denly or gradually;

Any loss, cost or expense associ-
ated in any way with, or arising out of
the abating, testing for, monitoring,
cleaning up, removing, containing,
treating, detoxifying, neutralizing,
remediating, mitigating or disposing
of, or in any way responding to, in-
vestigating, or assessing the effects
of, "fungi" or bacteria, by any insured
or by any other person or entity;

Any liability, with respect to "fungl" or
bacteria, arising out of, resulting
from, caused by, contributed to, or in
any way related to any supervision,
instruction, recommendation, warn-
ing or advice glven or which should
have been given in connection with;

(1) The existence of “fungi" or bac-
teria;

(2) The prevention of "fung" or
bacteria;

(3) The remediation of "fung or
bacteria;
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(4) Any operation described in
Paragraph B. 2. b. above;

(5} "Your product"; or
(6) "Your work"; or

d. Any obligation to share damages
- with or repay any person, organiza-
tion or entity, related in any way to
the liability excluded in Paragraphs

B. 2. a., b. or c. above;

regardless of any other cause, event,
material, product and / or building com-
ponent that contributed concurrently or in
any sequence to the injury or damage.

However this exclusion does not apply to
any "fungl" or bacteria that are, are on, or
are contained In, a good or product In-
tended for human ingestion.

C. For the purposes of this endorsement, SEC-
TION V - DEFINITIONS is amended to include
the following:

"Fungi" means any type or form of fungus,
and includes, but is not limited to, any form or
type of mold, mushroom or mildew and any
mycotoxins, spores, scents or byproducts
produced or released by fungi,

Includes copyrighted material of ISO
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THE CINCINNATI INSURANCE COMPANY

COMMERCIAL UMBRELLA LIABILITY COVERAGE
: PART DECLARATIONS

Previous Policy Number

Attached to and forming part of POLICY NUMBER ENP 017 65 43 Effective Date: 01-17-2013

NAMED INSURED s the same as it appears in the Common Policy Declarations unless another entry is made here.

LIMITS OF INSURANCE
3 5,000,000 Each Occurrence Limit $ 5,000,000 Aggregate Limit

ADVANCE PREMIUM $ B
ApEli]cable to Premium, if box is checked:
Subject to Annual AdJustment
[J subject to Audit (see Premium Computation Endorsement for Rating Basls)

SCHEDULE OF UNDERLYING INSURANCE

Insurer, Policy Number & Perlod:; Underlying Insurance: Underlying Limits:

(a) Employer’s Liability Bodily Injury by Accident:
$ Each Accident
Bodily Injury by Disease:
$ Each Employee
Bodily Injury by Disease:
$

Policy Limit
(b) CINCINNATI INS. CO. Xl Commercial General Liability Bodily Injury and Property Damage Liability:
ENP 017 65 43 Including: $ 1,000,000 Each Occurrence Limit
01-17-2013 TO 01-17-2016 ] Products-Completed Opera- 2,000,000 General Aggregate Limit
tions Coverage $ 2,000,000 Products-Completed
Operations Aggregate
. L cemetery Professional Limit
[ Druggist Professional ' :
1 Funeral Service Provider
[ Pedorthists Professional
or Personal and Advertising Injury Limit:
$ 1,000,000 Any One Person or
" [ Business Liabllity Including: Organization
[ Funeral Service Provider
[ bruggist Professional
(c) CINCINNATI INS. CO. Automobile Liability Bodily Injury Liability Limit;
EBA 017 65 43 Including: $ - Each Person
01-17-2013 TO 01-17-2016 Clowned Autos $ Each Occurrence
CINon-Owned Autos Property Damage Liabifity Limit:
[CIHired Autos $ Each Occurrence

K[ Any Auto or’
Bodily Injury Liability and / or Property Damage
Liability or Both Combined Limit:

$ 1,000,000 EachOccurrence
(d) Professional $
$ Agdregate
(e) CINCINNATI INS. CO. Employee Bensfit Liability ' $ 1,000,000 Each Employee Limit
ENP 017 65 43 $ 3,000,000 Aggregate Limit
01-17-2013 TO 01-17-2016 ‘
ENP 017 65 43
USC513 0510 . Page 1 of 2
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(f

Liquor Liability - $ Each Common Cause Limit
$ Aggregate Limit

Other

FORMS AND/ OR ENDORSEMENTS APPLICABLE TO THIS COVERAGE PART:

USL01UM  12/04
US3010 12/04
US3043 12/04

US3048 12/04
Us395 12/04
US4062 11/05

Us407 12/04

COMMERCIAL UMBRELLA - TABLE OF CONTENTS

CONTRACTORS LIMITATIONS -~ INCLUDING EXCESS WRAP-UP COVERAGE
EXCLUSION - EXTERIOR INSULATION AND FINISH SYSTEMS ("EIFS") AND
DIRECT-APPLIED EXTERIOR FINISH SYSTEMS ("DEFS") - BROAD FORM
FUNGI OR BACTERIA EXCLUSION

LEAD LIABILITY EXCLUSION '

MOBILE EQUIPMENT SUBJECT TO MOTOR VEHICLE INSURANCE LAWS -
LIMITATION

EMPLOYEE BENEFIT LIABILITY

USC5130510

ENP 017 65 43 Page‘2 of 2
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COMMERCIAL UMBRELLA LIABILITY COVERAGE FORM

Various provisions in this Coverage Part restrict
this insurance. Read the entire Coverage Part
carefully to determine rights, duties and what is
and is not covered. '

Throughout this Coverage Part the words "you"
and "your" refer to the Named Insured shown in
the Declarations, and any other person or organi-
zation qualifying as a Named Insured under this
Coverage Part. The words "we", "us" and "our"
refer to the Company providing this insurance.

The word "insured" means any person or organi-
zation qualifying as such under SECTION 1l - WHO
IS AN INSURED.

Other words and phrases that appear in quotation
marks have special meaning. Refer to SECTION
V - DEFINITIONS.

SECTION 1 - COVERAGE
A. Insuring Agreement

1. We will pay on behalf of the insured the
"ultimate net loss" which the insured is
legally obligated to pay as damages for
"bodily injury”, "personal and advertising
injury" or "property damage" to which this
insurance applies:

a. Which is in excess of the "underlying
insurance"; or

b. Which is either exciuded or not in-
sured by "underlying insurance".

2. This insurance applies to "bodlly injury",
"personal and advertising injury" or
"property damage” only if:

a. The "bodily injury", "persconal and
advertising injury”" or "property dam-
age" Is caused by an "occurrence"
that takes place in the "coverage ter-
ritory"; and

b. The "bodily injury" or "property dam-
age" occurs during the policy period
shown in the Declarations; or

c. The "personal and advertising injury"
results from an "occurrence" that
takes place during the policy period
shown in the Declarations; and

d. Prior to the "coverage term" in which
"bodily injury” or "property damage"
oceurs, or a "personal and advertis-

-ing injury" offense is committed, you
did not know, per Paragraph 5. be-
low, that the "bodily injury" or "prop-
erty damage” had occurred or had
begun to occur, in whole or in part, or

that the "personal and advertising
Injury" offense had been committed
or had begun to be committed, in
whole or in part.

"Bodily injury" or ‘property damage"
which:

a. Occurs during the "coverage term";
. and

b. Was not, prior to the "coverage
term", known by you, per Paragraph
5. below, to have occurred;

includes any continuation, change or re-
sumption of that "bodiy injury" or "prop-
erty damage" after the end of the "cover-
age term" in which it first became known
by you,

"Personal and advertising injury" caused
by an offense which:

a. Was committed during the "coverage
term"; and

b. Was not, priorr to the ‘"coverage
term", known by you, per Paragraph
5. below, to have been committed;

includes any continuation, change or re-
sumption of that "personal and advertis-
ing injury" offense after the end of the
"coverage term” in which it first became
known by you.

You will be deemed to know that "bodily
injury" or "property damage" has oc-
curred, or that a "personal and advertis-
ing injury" offense has been committed at
the earliest time when any "authorized
representative™:

a. Reports all, or any part, of the "bodily
injury", "personal and advertising in-
jury" or "property damage" to us or
any other insurer;

b. Receives a written or verbal demand
or claim for damages because of the
"bodily injury", "personal and adver-
tising injury" or "property damage";

c. First observes, or reasonably should
have first observed, the "bodily in-
jury" or “property damage", or the
offense that caused the "personal
and advertising injury";

d. Becomes aware, or reasonably
should have become aware, by any
means, other than as described in ¢.
above, that "bodily injury" or "prop-

Includes copyrighted‘material of IS0

US 101 UM 12 04

Properties, Inc., with its permission. Page 3 0of 22 -




2:16-cv-03603-DCN  Date Filed 11/10/16 Entry Number 1-1  Page 79 of 105

6.

erty damage" had occurred or had
begun to occur, or that the "personal
and advertising injury" offense had
been committed or had begun to be
committed; or

e. Becomes aware, or reasonably
should have become aware, of a
condition from which "bodily injury”,
"‘personal and advertising injury” or
"property damage" is substantially
certain to occur.

The amount we will pay for damages is
limited as described in SECTION Wi -
LIMITS OF INSURANCE.

No other obligation or liability to pay sums or
perform acts or services is covered, unless
expressly provided for under SECTION I -
COVERAGE, C. Defense and Supplemen-
tary Payments.

B. Exclusions

This insurance does not apply to:

1.

US 101 UM 12 04

Asbestos

Any liability arising out of, attributable to
or any way related to asbestos in any
form or transmitted in any manner.

Breach of Contract, Failure to Perform,
Wrong Description and Violation of
Another's Rights

"Personal and advertising injury":

a. Arising out of breach of contract, ex-
cept an implied conftract to use an-
other's advertising idea in your "ad-
vertisement”;

b. Arising out of the failure of goods,
products or services to conform with
any statement of quality or perform-
ance made in your "advertisement”;

c. Arising out of the wrong description

- of the price of goods, products or

services stated in your "advertise-
‘ment"; or ’

d. Caused by or at the direction of the
insured with the knowledge that the
act would viclate the rights of an-
other and would inflict "personal and
advertising injury".

Contractual Liability

‘ Any liability for which the insured is obli-

gated to pay damages by reason of the
assumption of liability in a contract or
agreement, This exclusion does not ap-
ply to liability for "bodily injury", "personal

N

and advertising injury” or "property dam-

age":

a. That the insured would have in the
absence of the contract or agree-
ment; or

b. Assumed in a contract or agreement
that is an "insured contract’, pro-
vided the "bodily injury", "personal
and advertising injury" or "property
damage" occurs subsequent to the
execution of the contract or agree-
ment,

Damage to Impaired Property or Prop-
erty Not Physically Injured

“Property damage" to "impalred property"
or property that has not been physically
injured, arising out of:

a. A defect, deficiency, inadequacy or
dangerous condition in “your prod-
uct" or "your work"; or

b. A delay or failure by you or anyone
acting on your behalf to perferm a
contract or agreement in accordance
with Iits terms.

This exclusion doses not apply to the loss
of use of other property arising out of
sudden and accidental physical injury to
"your product" or "your work" after it has
been put to its intended use.

Damage to Property

"Property damage" to property owned by
any insured, including any costs or ex-
penses incurred by you, or any other
person, organization or entity, for repair,
replacement, enhancement, restoration
or maintenance of such property for any
reason, including prevention of injury to a
person or damage to another's property.

Damage to Your Product

"Property damage" to "your product
arising out of it or any part of it.

Damage to Your Work

"Property damage" to "your work" arising
out of it or.any part of it and included in
the "products-completed operations haz-
ard",

This exclusion does not apply If the dam-
aged work or the work out of which the
damage arises was performed on your-
behalf by a subcontractor.

Includes copyrighted matériai of ISO

Properties, Inc., with its permission.
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10.

1.

Us 101 UM 12 04

Distribution of Material in Violation of
Statutes '

Any liability arising directly or indirectly
out of any action or omission that violates
or is alleged to violate:

a. The Telephone Consumer Protection
Act (TCPA), including any amend-
ment of or addition to such law;

b. The CAN-SPAM Act of 2003, includ-
ing any amendment of or addition to
such law; or

c. Any statute, ordinance or regulation,
other than the TCPA or CAN-SPAM
Act of 2003, that prohibits or limits
the sending, transmitting, communi-
cating or distribution of material or
information.

Electronic Chatrooms or . Bulletin

Boards

“Personal and advertising injury" arising
out of an electronic chatroom or bulletin
board the insured hosts, owns, or over
which the insured exercises control.

Electronic Data

Damages arising -out of the loss of, loss
of use of, damage to, corruption of, in-
ability to access, or inability to manipulate
"electronic data".

Employer s Liability Limitation
Any liability arising from any injury to:

a. An "employee" of the insured sus-
tained in the "workplace®;

b. An "employee" of the insured arising
out of the performance of duties re-
lated to the conduct of the insured'’s
business; or

c. The spouse, child, parent, brother or
sister of that "employee" as a conse-
quence of a. or b. above.,

This exclusion applies:

a. Whether the insured may be liable

as an employer or in any other ca-
pacity; and

b. To any obligation to share damages
with or repay someone else who

‘must pay damages because of the -

injury.

This exclusion does not apply when such
insurance is provided by valid and col-
lectible "underlying insurance" listed in
the Schedule of Underlying Insurance, or

Entry Number 1-1
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would have been provided by such listed
"underlying insurance" except for the ex-
haustion by payment of claims of its limits
of Insurance, and then only for such haz-
ards for which coverage is provided by
such "underlying insurance", unless oth-
erwise excluded by this Coverage Part,

Employment-Related Practices
Any liability arising from any injury to:
a. A person arising out of any:
(1) Refusalto employ that person;

(2) Termination of that person’s
employment; or

(3) Other employment-related prac-
tices, policies, acts or omissions
including but not limited to coer-
cion, criticism, demotion,
evaluation, failure to promote,
reassignment, discipline, defa-
mation, harassment, humiliation
or discrimination directed at that
person; or

h. The spouss, child, parent, brother or
sister of that person as a conse-
quence of any injury to that person at
whom any of the employment-related
practices described in Paragraphs
(1), (2), or {3) above is directed.

This exclusion applies:

a. Whether the insured may be liable
as an employer or in any other ca-
pacity; and ,

b. To any obligation to share damages
with or repay someone else who
must pay damages because of the
injury.

Expected or Intended Injury

"Bodily injury" or ‘property damage"
which may reasonably be expected to re-
sult from the intentional or criminal acts of
the insured or which is in fact expected or
intended by the insured, even if the injury
or damage is of a different degree or type
than actually intended or expected.

However, this exclusion does not apply
to: '

a. "Bodily injury” resulting from the use
of reasonable force to protect per-
sons or property; or

b. "Bodily injury" or "property damage"

resulting from the use of reasonable
force to prevent or eliminate danger

Includes copyrighted material of ISO
Properties, Inc., with its permission.
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in the operation of "autos" or water-
craft. .

14. Falsity, Prior Publication, Criminal Act
and Media and Internet Type Busi-
nesses

"Personal and advertising injury®:

a.

15. Infringement of Copyright,

Arising out of oral or written publica-
tion of material, if done by or at the
direction of the insured with knowl-
edge of Its falsity;

Arising out of oral or written publica-
tion of material whose first publica-
tion took place before the later of the
following:

(1) The inception of this Coverage
Part; or :

(2) The "coverage term" in which
insurance coverage is sought;

Arising out of a criminal act commit-
ted by or at the direction of the in-
sured; or

Committed by an insured whose
business is: '

(1) Advertising, broadcasting, pub-
lishing or telecasting;

(2) Designing or determining con-
tent of web-sites for others; or

(3) An Internet search, access,
content or service provider.

However, Paragraph d. does not
apply to Paragraphs 17.a,, b., c., d.
and i. of "personal and advertising
injury" under SECTION V - DEFINI-
TIONS.

For the purposes of Paragraph d.,
the placing of frames, borders or
links, or advertising, for you or oth-
ers anywhere on the Internet, is not
by itself, considered the business of
advertising, broadcasting, publishing
or telecasting.

Patent,

Trademark or Trade Secret

“Personal and advertising Injury" arising
out of the infringement of copyright, pat-
ent, trademark, trade secret or other in-
tellectual property rights.

However, this exclusion does not apply to
infringement in your "advertisement”, of
copyright, trade dress or slogan.

US 101 UM 1204
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16. Pollutant - Auto

a.

"Bodily injury" or "property damage"
arising out of the actual, alleged or
threatened discharge, dispersal,
seepage, migration, release, emis-
sion or escape of "pollutants™:

(1) That are, or that are contained in
any property that is:

(a) Being transported or towed
by, handled, or handled for
movement into, onto or
from, an "auto" that an in-
sured owns, hires, borrows,
rents, leases, or that is op-
erated on their behalf in any
other fashion;

(b) Otherwise in the course of
transit by or on behalf of the
insured; or

(c) Being stored, disposed of,
treated or processed in or
upon an "auto" that an in-
sured owns, hires, borrows,
rents, leases, or that is op-
erated on their behalf in any
other fashion;

(2) Before the "poliutants" or any
property in which the "pollutants”
are contained are moved from
the place where they are ac-
cepted by the insured for
movement into or onto an "auto"
that an Insured owns, hires, bor-
rows, rents, leases, or that is
operated on their behalf in any
other fashion; or

(3) After the ‘pollutants” or any
property in which the "pollutants”
are contained are moved from
an "auto” that an insured owns,
hires, borrows, rents, leases, or
that Is operated on their behalf
in any other fashion to the place
where they are finally delivered,
disposed of or abandoned by
the insured.

Paragraph (1) above does not apply
to "pbodily injury" or “"property dam-
age" arising from fuels, lubricants, or
other operating fluids, exhaust gases
or other similar "pollutants® that are
needed for or result from the normal
electrical, hydraulic cr mechanical
functioning of an "auto" that an In-
sured owns, hires, borrows, rents,
leases, or that is operated on their

Includes copyrighted material of {SO

Properties, Inc., with its permission.
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behalf in any other fashion or its
parts, if:

(a) The "pollutants" escape, seep,
migrate, or are discharged, dis-
persed or released directly from
an "auto" part deslgned by its
manufacturer to hold, store, re-
ceive or dispose of such "pollut-
ants"; and

(b) The "bodily injury" or "property
damage" does not arise out of
the cperation of any equipment
listed in Paragraphs f.(2) and (3)
of the definition of "mobile
equipment”,

However, this exception to Para-
graph (1) does not apply if the fuels,
lubricants, or other operating fluids,
exhaust gases or other similar "pol-
lutants” are intentionally discharged,
dispersed, emitted or released.

Paragraphs (2) and (3) above do not
apply to an "occurrence" that occurs
away from premises owned by or
rented to an insured with respect to
"pollutants” not in or upon an "auto”
that an insured owns, hires, borrows,
rents, leases, or that is operated on
their behalf in any other fashion if:

(a) The "pollutants" or any property
in which the ‘'pollutants" are
contained are upset, overturned
or damaged as a result of the
maintenance or use of an "auto"
that an insured owns, hires, bor-
rows, rents, leases, or that Is
operated on their behalf in any
other fashion; and

(b) The discharge, dispersal, seep-
age, migration, release, emis-
sion or escape of the "pollut-
ants" is caused directly by such
upset, overturn or damage.

Any liability caused by "pollutants"
and arising from the operation,
maintenance, use, ‘loading or un-
loading" of an "auto", for which in-
surance coverage is excluded by
"underlying insurance".

17. Pollutant - Other Than Auto

a.

Us 101 UM 12 04

"Bodily injury” or "property damage"
arising out of the actual, alleged or
threatened discharge, dispersal,
seepage, migration, release, emis-

" sion or escape of “pollutants™

Includes copyrighted material of ISO
Properties, Inc., with its permission.
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(1) At or from any premises, site or
location which is or was at any
time owned or occupied by, or
rented or loaned to, any insured.

However, Paragraph a.{1) of this
exclusion does not apply to the
following if such liability is cov-
ered by "underlying insurance”
listed in the Schedule of Under-
lying Insurance, but only to the
extent Insurance is provided at
the "underlying limit" specified in

. the Schedule of Underlying In-
surance for the "underlying in-
surance" listed and subject to all
its terms, limitations and condi-
tions:

(a) "Bodily Injury", if sustained
within  a building and
caused by smoke, fumes,
vapor or soot produced by
or originating from equip-
ment that is used to heat,
cool or dehumidify the
building, or equipment that
is used to heat water for
personal use by the build-
ing's occupants or thelr
guests;

(b) "Bodily injury" or "property
damage" for which you may
be held liable, if you are a
contractor, and the owner
or lessee of such premises,
site or location has been
added to your "underlying
insurance" as an additional
insured with respect to your
ongoing operations or "your
work" performed for that
additional insured at that
premises, site or location
and such premises, site or
location is not and never
was owned or occupied by,
or rented or loaned to, any
insured, other than that ad-
ditional insured; or

{c) "Bodily injury" or "property
damage" arising out of heat,
smoke or fumes from a
"hostile fire";

(2) At or from any premises, site or
location which is or was at any
time used by or for any insured
or others for the handling, stor-
age, disposal, processing or
treatment of waste;
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(38) Which are-or were at any time
transported, handled, stored,
treated, disposed of, or proc-
essed as waste by or for any in-
sured or any person of organi-
zation for whom you may be le-
gally responsible;

(4) At or from any premises, site or
‘ location on which any insured or
any contractors or subcontrac-
tors working directly or indirectly
on any insured's behalf are
performing operations, if the
“pollutants" are brought on or to
the premises, site or location in
connection with such operations
by such insured, contractor or
subcontractor.

However, Paragraph a.(4) of this
exclusion does not apply to the
following If such liability is cov-
ered by "underlying insurance"
listed in the Schedule of Under-
lying Insurance, but only to the
extent insurance is provided at
the "underlying limit" specified in
the Schedule of Underlying In-
surance for the "underlying in-
surance" listed and subject to all
its terms, limitations and condi-
tions:

(a) "Bodily injury" or "property
damage" arising out of the
escape of fuels, lubricants
or other operating fluids
which are needed to per-
form the normal electrical,
hydraulic or mechanical
functions necessary for the
operation of "mobile equip-
ment" or its parts, if such
fuels, lubricants or other
operating fluids escape
from a vehicle part de-
signed to hold, store or re-
ceive them. This exception
does not apply if the "bodily
injury" or "property damage"
arises out of the intentional
discharge, dispersal or re-
lease of the fuels, lubricants
or other operating fluids, or
if such fuels, lubricants or
other operating fiuids are
brought on or to the prem-
ises, site or location with the
intent that they be dis-
charged, dispersed or re-
leased as part of the opera-
tions being performed by
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such insured, contractor or
' subcontractor;

(b) "Bodily injury" or "property
damage" sustained within a
building and caused by the
release of gases, fumes or
vapors from  materials
brought into that building in
connection with operations
being performed by you or
on your behalf by a con-
tractor or subcontractor; or

{(c) "Bodily injury" or "property
damage" arising out of heat,
smoke or fumes from a
"hostile fire"; or

(6) At or from any premises, site or
location on which any insured or
any contractors or subcontrac-
tors working directly or indirectly
on any insured's behalf are
performing operations, if the op-
erations are to test for, monitor,
clean up, remove, contain, treat,
detoxify or neutralize, or in any
way respond to or assess the
effects of, "pollutants"”,

"Personal and advertising injury"
arising out of the actual, alleged or
threatened discharge, dispersal,
seepage, migration, release, escape
or emission of "pollutants" at any
time.

Any loss, cost or expense arising out
of any:

(1) Request, demand, order or
statutory or regulatory require-
ment that any insured or others
test for, monitor, clean up, re-
move, contain, treat, detoxify or
neutralize, or in any way re-
spond to, or assess the effects
of, "pollutants"; or

(2) Claim or suit by or on behalf of a
governmental authority for dam-
ages because of testing for,
monitoring, cleaning up, remov-
ing, containing, treating, detoxi-
fying or neutralizing, or in any
way responding to, or assessing
the effects of, "pollutants®.

However, this Paragraph ¢. does not
apply to liability for damages be-
cause of "property damage" that the
insured would have in the absence
of such request, demand, order or
statutory or regulatory requirement,

Includes copyrighted material of 1SO
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19,

20.

21,
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or such claim or "suit" by or on behalf
of a governmental authority. -

d. Any liability caused by "poliutants”,
for which insurance coverage is ex-
cluded by "underlying insurance".

Recall of Products, Work pr Impaired
Property

Any liability or damages claimed for-any
loss, cost or expense Incurred by you or
others for the loss of use, withdrawal, re-
call, inspection, repair, replacement, ad-
justment, removal or disposal of:

a. "Your product";
b. "Your work"; or
¢. '"lmpaired Property";

if such product, work or property is with-
drawn or recalled from the market or from
use by any person or organization be-
cause of a known or suspected defect,
deficiency, inadequacy or dangerous
condition in it.

Unauthorized Use of Another's Name
or Product

"Personal and advertising injury" arising
out of the unauthorized use of another's
name or product in your e-mail address,
domain name or metatag or any other
similar tactics to mislead another's poten-
tial customers.

Uninsured / Underinsured Motorist

Any liability or obligation to any insured or
anyone else under any uninsured motor-
ist, underinsured motorist, automobile no-
fault or first party personal injury law.

War

Any liabllity, however caused, arising di-
rectly or indirectly, out of:

a. War, including undeclared or civil
war;

b. Warlike action by a military force, in-
cluding action in hindering or de-
fending against an actual or ex-
pected attack by any government,
sovereign or authority using military
personnel or other agents; or

c. linsurrection, rebellion, revolution,
usurped- power or action taken by
governmental authority in hindering
or defending against any of these.

Entry Number 1-1
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22. Workers'Compensation

Any liability or obligation of the insured
under any workers' compensation, un-
employment compensation, disability
benefits or similar law. However, this ex-
clusion does not apply to liability of others
assumed by you under an "insured con-
tract’ in existence at the time of "occur-
rence".

C. Defense and Supplementary Payments

1.

We will have the right and duty to defend
the insured against any "suit' seeking
damages because of "bodily injury", "per-
sonal and advertising injury" or "property
damage" to which this Insurance applies.
We will have no duty to defend the in-
sured against any "suit' seeking dam-
ages for "bodily injury", "personal and ad-
vertising injury" or "property damage" to
which this insurance does not apply. We
may, at our discretion, investigate any
*occurrence" and settle any claim or "suit"
that may result when:

a. The applicable limits of the "underly-
ing insurance" and any other insur-
ance have been exhausted by pay-
ment of claims; or

b. Damages are sought for "bodily in-
jury", "personal and advertising in- -
jury" or “property damage" which are
not covered by "underlying insur-
ance" or other insurance.

Our right and duty to defend ends when
the applicable Limits of Insurance, as
stated in the Declarations, has been ex-
hausted by payment of claims.

We have no duty to investigate, settle or
defend any claim or "suit" other than
those circumstances described in Para-
graph C.1. However, we do have the
right to participate in the investigation,
settlement or defense of any claim or
"suit" to which this insurance applies. |If
we exercise this right, we will do so at our
expense.

if there is no underlying insurer or other
insurance obligated to do so, we will pay
the following when we provide a defense:

All expenses we incur.

b. The cost of bail bonds up to $3,000.
We do not have to furnish- these
bonds.

c. The cost of bonds to abpeal a judg-
ment or award in any claim or "suit"
we defend and the cost of bonds to

Includes copyrighted material of ISO

Properties, Inc., with its permission.
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release attachments, but only for
bond amounts within the applicable
Limits of Insurance. We do not have
to furnish these bonds.

d. Reasonable expenses incurred by
the insured at our request to assist
us in the investigation or defense of
the claim or "suit", including the ac-
tual loss of earnings.

e. All costs taxed against the insured in
the "suit".

If there is no underlying insurer obligated
to do so, we will pay the following for an
"occurrence” to which this insurance ap-
plies, even if we have no duty to provide
a defense:

a. Prejudgment interest  awarded

against the insured on that part of

the judgment we become obligated
to pay and which falls within the ap-
plicable Limit of Insurance. If we
make an offer to pay the applicable
Limits of Insurance, we will not pay
any prejudgment interest based on
the period of time after the offer.

b. All interest awarded against the in-
sured on the full amount of any
judgment that accrues: .

(1) After entry of the judgment; and

(2) Before we have paid, offered to

pay or deposited in court the .

part of the judgment that is
within the applicable Limit of In-
surance.

The payments described in Paragraphs
4, and 5. above will not reduce the Limits
of Insurance provided by this Coverage
Part when defense or supplementary
payments provided by the "underlying in-
surance" do not reduce their Limits of In-
surance. However, when defense or
supplementary payments provided by the
"underlying insurance" reduce their Limits
of Insurance then such expense pay-
ments paid by us will reduce the Limits of
Insurance provided by this Coverage
Part.

If we are prevented by law or otherwise
from carrying out any of the provisions of
SECTION I - COVERAGE, C. Defense

~ and Supplementary Payments, we willl

pay any expense incurred with our written
consent.

SECTION Il - WHO IS AN INSURED

Except for liability arising out of the ownership,
maintenance, occupancy or use of an "auto":

If you are designated In the Declarations
as:

(1) An individual, you and your spouse
are insureds, but only with respect to

the conduct of a business of which

you are the sole owner.

(2) A partnership or joint venture, you
are an insured. Your members,
partners and their spouses are also
insureds, but only with respect to the
conduct of your business.

(3} A limited liability company, you are
an insured. Your members are also
insureds, but only with respect to the
conduct of your business. Your
managers are insureds, but only with
respect to their duties as your man-
agers.

(4) An organization other than a part-
nership, joint venture, or limited [-
ability company, you are an insured.
Your "executive officers" and direc-
tors are insureds, but only with re-
spect to their duties as your officers
or directors., Your stockholders are
also insureds, but only with respect
to their liabilty as stockholders.
Each of the following is also a
Named Insured:

(a) Any “subsidiary" company of
such organization, including any
"subsidiary" of such 'subsidi-
ary™;

1) Existing at the inception of
this Coverage Part; or

2) Formed or acquired on or
after the inception of this
Coverage Part.

(b} Any other company controlled
and actively managed by such
organization or any "subsidiary"
thereof;

1) At the inception of this Cov-
erage Part; or

2) If the confrol and active
management thereof Is ac-
quired on or after the incep-
tion of this Coverage Part.

(5) A trust, you are an insured. Your
trustees are also insureds, but only

Includes copyrighted material of ISO

Properties, Inc., with its permission..
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with respect to their duties as trus-
tees.

b. Each of the following is also an Insured: -

(1) Any "employee" of yours while acting
within the scope of thelr duties as
such.

(2) Any person or organization while
acting as your real estate manager.

(3) Any. person or organization having
proper temporary custody of your
property if you die, but only:

(a) With respect to liability arising
out of the maintenance or use of
that property; and

{b) Until your legal representative
has been appolnted.

(4) Your legal representative if you die,
but only with respect to duties as
such.

Only with respect to liability arising out of the
ownership, maintenance, occupancy or use of
an "auto™ .

a. You are aninsured.

b. Anyone else ‘while using with your per-
mission an "auto" you own, hire or borrow
is also an insured except:

(1) The owner or any other person or
organization (except your "executive

officers" or principals) from whom.

you hire or borrow an "auto”, unless
such persons or organjzations are
insureds in your "underlying insur-
ance" listed in the Schedule of Un-
derlying Insurance, and then only for
such hazards for which coverage is
provided by such "underlying insur-
ance". This exception does not ap-
ply if the "auto” is a trailer or semi-
trailer connected to an ‘"auto" you
own.

{2) Your "employee", if the "auto" is
owned by that "employee" or a
member of his or her household,
unless:

(a) Such "employee" is an insured

with respect to that "auto" in the.

"underlying insurance” listed in
the Schedule of Underlying In-
surance, and then only for such
hazards for which coverage is
provided by such "underlying in-
surance"; or
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{b) The "bodily injury" or "property
damage" Is sustained by a co-
"employee" of such "employee®.

(3) Someone using an "auto” while he or
she is working in a business of sell-
ing, servicing, repaliring, parking or
storing "autos", unless that business -
is yours.

(4) Anyone other than your "employ-
ees", partners (if you are a partner-
ship), members.(if you are a limited
liability companyy), or a lessee or bor-
rower or any of thelr "employees’,
while moving property to or from an
"auto".

c. Anyone liable for the conduct of an in-
sured described. in Paragraphs 2.a. and
b. above is also an insured, but only if
they are provided insurance coverage for
such liability by valid and collectible "un-
derlying insurance" listed in the Schedule
of Underlying Insurance and then only for
such hazards for which coverage is pro-
vided by such "underlying insurance®.

3. Atyour option and subject to the terms of this
insurance, any additional insureds not ad-
dressed by Paragraphs 1. and 2. above cov-
ered in the "underlying Insurance" listed in the
Schedule of Underlying Insurance are also in-
sureds, but only to the extent that insurance is
provided for such additional insureds there-
under.

No person or organization is an insured with re-
spect to the conduct of any current or past part-
nership, joint venture, or limited liability company

- that is not shown as a Named Insured in the Dec-
larations.

SECTION Il - LIMITS OF INSURANCE

1. The Limits of Insurance shown in the Declara-
tions and the rules below fix the most we will
pay regardless of the number of:

a. Insureds;
b. Claims made or "suits" brought; or

c. Persons or organizations making claims
or bringing "suits".

2. The Aggregate Limit is the most we will pay
for all damages:

a. Included in the "products-compieted op-
erations hazard";

b. Because of "bodily injury" by disease
sustained by your "employees" arising
out of and in the course of their employ-
ment by you; or

Us 101 UM 12 04
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c. Because of "bodily injury”, "personal and
advertising Injury" or "property damage’
not included within a. or b. above. How-
ever, this Aggregate Limit will not apply to
damages which are not subject to an Ag-
gregate Limit in the "underlying insur-
ance",

The Aggregate Limit applies separately to a.,
b. and c. The Aggregate Limit described in c.
will apply only to damages not subject to a. or
b. above.

Subject to the Limit of insurance described in
2.c. above;

a. Only in the event that "underlying insur-
ance" specifically listed in the Schedule of
Underlying insurance provides an annual
Aggregate Limit of Insurance for dam-
ages that would not be subject to 2.a. or
b. above that Is applicable separately to
each:

(1) Location owned by, or rented or
leased to you solely with respect to
damages which are the result of a
claim or "suit" for "bodily injury" or
"property damage" which can be at-
tributed to operations at only a single
location, then the Aggregate Limit
described in 2.c.
separately to each location owned
by, or rented or leased to you.

(2) Of your construction projects solely
with respect to damages which are
the result of a claim or *suit" for "bod-
fly injury* or
which can be atiributed only to on-
going operations and only at a single
construction project, then the Aggre-
gate Limit described in 2.c. above
applies separately to sach of your
construction projects.

b. Only with respect to the application of
Limits of Insurance described In 3.a.
above, the following terms location and
construction project will have the follow-
ing meanings:

(1) Location means premises involving.

the same or connecting lots, or
premises whose connection is inter-
rupted only by a street, roadway,
waterway or right-of-way of a rail-
road.

{2) Construction project means a loca-
tion you do not own, rent or lease
where ongoing improvements, al-
terations, installation,” demoliton or
maintenance work is performed by
you or on your behalf. All connected
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ongoing improvements, alterations,
installation, demolition or mainte-
nance work performed by you or on
your behalf at the same location for
the same persons or entities, no
matter how often or under how many
different confracts, will be deemed to
be a single construction project.

Subject to the limits described in 2. and 3.
above, the Each Occurrence Limit is the most
we will pay for the "ultimate net loss":

a. In excess of the applicable limits of "un-
derlying insurance”; or

b. If an "occurrence" is not covered by "un-
derlying insurance”, but covered by the
terms and conditions of this Coverage

" L]

Because of all "bodily injury", "personal and
advertising injury" and ‘*property damage"
arising out of any one "occurrence”.

We will not pay more than the Limit of Insur-
ance shown in this Coverage Part's Declara-
tions for each "occurrence" because any Per-
sonal Umbrella Liability Policy(ies) is / are at-

Subject to the limits described in 2., 3. and 4.
above and to the terms and conditions of the

a. If the limits of "underlying insurance"
reduced by payment of
claims, this Coverage Part will continue in
force as excess of the reduced "underly-
ing Insurance"; or

b. If the limits of "underlying insurance"
have been exhausted by payment of
claims, this Coverage Part will continue in
force as "underlying insurance”.

4
Part,
tached to this policy.
5.
above applies
"underlying insurance";
have been
"oroperty damage"
6.

The Limits of Insurance of this Coverage Part
apply separately to each "coverage term".

SECTION IV - CONDITIONS

1.

Appeals

If the insured or any insurer who provides the
applicable "underlying insurance" elects not to
appeal a judgment which exceeds the "un-
derlying limit", we may elect to do so at our
own expense. We shall be liable for the tax-
able costs and disbursements and interest in-
cidental thereto, but in no event shaii this pro-
vision increase our liability beyond:

a. Our applicable Limits of Insurance for all
"ultimate net loss";

b. Our applicable Defense and Supple-
mentary Payments as described in SEC-

Us 101 UM 12 04
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TION | - COVERAGE, C. Defense and
Supplementary Payments; and

c. The expense of such appeal.

2, Audit

If this Coverage Part is subject to Audit, as in-
dicated in the Declarations, then the following
Condition applies:

a. The premium shown in the Premium
Computation Endorsement as Advance
Premium is a deposit premium. At the
close of each audit period, we will com-
pute the earned premium for that period.
If: ‘

(1) The earned premium is less than the
deposit premium, we will return the
excess to the first Named Insured; or

(2) The earned premium is greater than
the deposit premium, the difference
will be due and payable to us by the
first Named Insured upon notice from
us. The due date for audit and retro-
spective premiums is the date shown
as the due date on the bill.

However, in no event will the earned
premium be less than the Minimum Pre-
mium stated in the Premium Gomputation
Endorsement.

b. The first Named Insured must keep rec-
ords of the information we need for pre-
mium computation, and send us copies at
such times as we may request.

Bankruptcy

Bankruptcy or insolvency of the insured or the
insured's estate shall not relieve us of any ob-
ligations under this Coverage Part.

Duties in the Event of Occurrence, Claim or
Suit

a. You must see to it that we are notified as
soon as practicable of an "occurrence"
which may result in a claim or "suit". To
the extent possible, notice should in-
clude:

(1) How, when and where the "occur-
rence” took place;

(2) The names and addresses of any
injured persons and witnesses; and

(3) The nature and location of any injury
or damage arising out of the "occur-
rence”..

This requirement applies only when the
"occurrence” is known to an "authorized
representative”.
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b. If a claim is made or "suit"'is brought
against any insured that is likely to in-
‘volve this Coverage Part, you must:

(1) Immediately record the specifics of
the claim or "suit" and the date re-
ceived; and

(2) Notify us as soon as practicable.

This requirement will not be considered
breached unless the breach occurs after .
such claim or "suit" is known to an
*authorized representative".

c. You and any other involved insured must:

(1) Immediately send us copies of any
demands, notices, summonses or
legal papers received in connection
with the claim or "suit";

(2) Authorize us to obtain records and
other information;

(3) Cooperate with us in the investiga-
tion or settlement of the claim or de-
fense against the "suit"; and

(4) Assist us, upon our request, in the
enforcement of any right against any
person or organization which may be
liable to the insured because of in-
jury or damage to which this insur-
ance may also apply.

d. No insured will, except at that insured's
own cost, voluntarily make a payment,
assume any obligation, or incur any ex-
pense, other than for first aid, without our
consent.

First Named Insured

The person or organization first named in the
Declarations will act on behalf of all other in-
sureds where indicated in this Coverage Part.

Legal Action Against Us and Loss Pay-
ments

a. No legal action may be brought against
us unless there has been full compliance
with all the terms of this Coverage Part
nor until the amount of the insured's obli-
gation to pay has been finally determined
as provided below. No person or organi-
zation has any right under this Coverage
Part to bring us into any action to deter-
mine the liability of the insured.

b. We shall be liable for payment of the "ul-
timate net loss" for any "occurrence" to
which this Coverage Part applies:

(1) For "occurrences" not covered by
*underlying insurance"; or

Includes copyrighted material of ISO
Properties, Inc., with its permission.,

Page 13 of 22




US 101 UM 12 04

(2) In excess of the "underlying limit"
applicable to the "occurrence" only
after the insurers who provide the
applicable "underlying
have paid or become obligated to
pay the amount of the "underlying
limit* applicable to the "occurrence”.

Our payment will be made following final
determination of the amount of the in-
sured's obligation to pay either by final
judgment against the insured or by writ-
ten agreement  with the insured, the
claimant, the underlying insurers and us.

Liberalization

If, within 60 days prior to the beginning of this
Coverage Part or during the policy period, we
make any changes to any forms or endorse-
ments of this Coverage Part for which there is
currently no separate premium charge, and
that change provides more coverage than this
Coverage Part, the change will automatically
apply to this Coverage Part at the latter of:

a. The date we implemented the change in
your state; or

b. The date this Goverage Part became ef-
fective; and

Wil be considered as included until the end of
the current policy period. We will make no
additional premium charge for this additional
coverage during the interim.

Maintenance of Underlying Insurance

a. While this Coverage Part is in effect, the
insured shall maintain in force the "un-
derlying insurance" listed in the Schedule
of Underlying Insurance as collectible in-
surance. The terms, conditions and en-
dorsements of "underlying insurance” will
not materially change and renewals or
replacements of "underlying insurance"
will not be more restrictive in coverage.

b. Limits of "underlying insurance" will not
be reduced, except for any reduction or
exhaustion in the aggregate limits of in-
surance due to payment of claims which
are in accordance with SECTION | -
COVERAGE, A. Insuring Agreement,
Paragraph 2. of this Coverage Part.

c. Inthe event you fail or neglect to maintain
"underlying insurance" as required, this
Coverage Part will apply as though such
"underlying insurance" was in force and
collectible at the time a claim is presented
to us which is in accordance with SEC-
TION [ - COVERAGE, A. Insuring
Agreement, Paragraph 2. of this Cover-
age Part.

insurance" .
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d. The limits of "underlying insurance" shall
be deemed applicable, regardless of any
defense which the Insurer who provides
the "underlying insurance" may assert
because of the insured's failure to comply
with any Condition of the policy or the in-
ability of the insurer to pay by reason of
bankruptcy or insolvency.

Other Insurance

This insurance is excess over, and shall not
contribute with any other insurance, whether
primary, excess, contingent or on any other
basis. This condition will not apply to Insur-
ance specifically written as excess over this
Coverage Part.

Premium

The premium for this Coverage Part shall be
as stated in the Declarations. The advance
and anniversary premiums are not subject to
adjustment, except as stated in the Declara-
tions, or as stated in an endorsement issued
by us to form a part of this Goverage Part.

You shall maintain records of such information
as Is necessary for premium computation, and
shall, if requested by us, send copies of such
records to us at the end of the "coverage
term" and at such times during the policy pe-
riod as we may direct.

Representations

a. By acceptance of this Coverage Part, you
agree that the statements in the Declara-
tions are your agreements and repre-
sentations, that this Coverage Part is is-
sued in reliance upon the truth of such
representations and that this Coverage
Part embodies all agreements existing
between you and us or any of our agents
relating to this insurance.

b. However, to the extent that the following
applies in the "underlying insurance"
listed specifically in the Schedule of Un-
derlying Insurance, it will also apply to
this Coverage Part:

Based on our reliance upon your repre-
sentations as to existing hazards, if un-
intentionally you should fail to disclose all
such hazards at the inception date of this
GCoverage Part, we will not reject cover-
age under this Coverage Part based
solely on such failure.

Separation of Insureds

Except with respect to the Limits of Insurance,
and any rights or duties specifically assigned
in this Coverage Part to the first Named In-
sured, this insurance applies:

Includes copyrighted material of ISO
Properties, Inc., with Iits permission. -
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a. As if each Named Insured were the only
Named Insured; and

b. Separately to each insured against whom
claim s made or "suit" is brought.

13. Transfer of Rights of Recovery Against

Others to Us

a. If the insured has rights to recover all or
part of any payment we have made un-
der this Coverage Part, those rights are
transferred to us. The insured must do
nothing after loss to impair them. At our
request, the insured will bring "suit" or
transfer those rights to us and help us
enforce them.

b. Any recoveries shall be applied as fol-
lows:

(1) First, we will reimburse anyone, in-
cluding the insured, the amounts
actually pald by them that were in
excess of our payments;

(2) Next, we will be reimbursed to the
extent of our actual payment; and

(3) Lastly, any amounts left after meet-
ing the obligations outlined in (1) and
(2) above will be distributed to any-
one else known to us at the time a
recovery is made and who Is legally
entitled to such recovery.

Expenses incurred in the recovery shall

be apportioned among all interests in the

- ratio of their respective recoveries as fi-

" nally settled. If there is no recovery as a

result of our attempts, we shall bear all of
the recovery expenses.

c. |If prior to an "occurrence" to which this
Coverage Part would apply, you and the
issuer of your applicable "underlying in-
surance" listed specifically in the Sched-
ule of Underlying Insurance waive any
right of recovery against a person or or-
ganization for injury or damage, we will
also waive any rights we may have
agalnst such person or organization.

14, When We Do Not Renew '

If we decide not to renew this Coverage Part,
we will mail or deliver to the first Named in-
sured shown in the Declarations written notice
of the nonrenewal not less than 30 days be-
fore the expiration date.

If notice Is malled, proof of mailing will be suf-
ficlent proof of notice.

Entry Number 1-1
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SECTION V - DEFINITIONS

1.

3.

"Advertisement” means a notice that is broad-
cast or published to the general public or spe-

cific market segments about your goods,

products or services for the purpose of at-
tracting customers or supporters. "Adver-
tisement" includes a publicity article. For the
purposes of this definition:

a. Notices that are published include mate-
rial placed on the Internet or on similar
electronic means of communication; and

b. Regarding web-sites, only that part of a
web-site that is about your goods, prod-
ucts or services for the purposes of at-
tracting customers or supporters is con-
sidered an "advertisement".

“Authorized representative" means:
a. Ifyou are:

(1) An individual, you and your spouse
are "authorized representatives”.

(2) A partnership or joint venture, your
members, your partners, and their
spouses are "authorized representa-
tives".

(3) A limited liability company, your
members and your managers are
"authorized representatives”,

(4) An organization other than a part-
nership, joint venture or limited liabil-
ity company, your "executive offi-
cers" and directors are "authorized
representatives’. Provided you are
not a publicly traded organization,
your stockholders are also "author-
ized representatives”.

(6) A trust, your trustees are "authorized
representatives”.

b. Your "employees" assigned to manage
* your insurance program, or assigned to
give or receive notice of an "occurrence”,
claim or "suit" are also "authorized repre-
sentatives".

"Auto” means:

a. Any land motor vehicle, trailer or semi-
trailer designed for travel on public roads;
or

b. Any other land vehicle that Is subject to a
compulsory or financial responsibility [aw
or other motor vehicle insurance law
where it is licensed or principally ga-
raged. .

"Auto" does not Include "mobile equipment".

US 101 UM 12 04

Includes copyrighted material of ISO
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10.

11.

US 101 UM 12 04

"Bodily injury" means bodily harm or injury,
sickness, disease, disability, humiliation,
shock, fright, mental anguish or mental injury,
including care, loss of services or death re-
sulting from any of these at any time.

“Coverage term" means the following individ-
ual increment, or if a multi-year policy period,
Increments, of time, which comprise the policy

_perlod of this Coverage Part:

a. The year commencing on the Effective
Date of this Coverage Part at 12:01 AM
standard time at your mailing address
shown in the Declarations, and if a muiti-
year policy period, each consecutive an-
nual period thereafter, or portion thereof if
any period is for a period of less than 12
months, constitute individual "coverage
terms". The last "coverage term" ends at
12:00 AM standard time at your mailing
address shown in the Declarations on the
earlier of:

(1) The day the policy period shown in
the Declarations ends; or

(2) The day the policy to which this Cov-
erage Part is attached is terminated
or cancelled.

b. However, if after the issuance of this
Coverage Part, any "coverage term" Is
extended for an additional period of less
than 12 months, that additional period of
time will be deemed to be part of the last
preceding "coverage term",

"Coverage territory" means anywhere,

"Electronic data" means information, facts or
programs stored as or on, created or used on,
or transmitted to or from computer software,
including systems and applications software,
hard or floppy disks, CD-ROMS, tapes,.drives,
cells, data processing devices or any other
media which are used with electronically con-
trolled equipment.

"Employee"” includes a "leased worker". "Em-
ployee" does not include a "emporary
worker",

"Executive officer" means a person holding
any of the officer positions created by your
charter, constitution, by-laws or any similar
governing document.

"Hostile fire" means_one that becomes un-
controllable or breaks out from where it was
intended to be.

"Impaired property" means tangible property,
other than "your product" or "your work", that
cannot be used or is less useful because:

Entry Number 1-1
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a. [t incorporates "your product" or "your
work" that is known or thought to be de-
fective, deficient, inadequate or danger-
ous; or ’

b. You have failed to fulfill the terms of a
contract or agreement,

if such property can be restored to use by:

a. The repair, replacement, adjustment or
removal of "your product' or "your work®;
or

b. Your fulfilling the terms of the contract or
agreement.

"Insured contract" means:

a. A contract for a lease of premises. How-
ever, that portion of the contract for a
lease of premises that indemnifies any
person or organization for ‘"property
damage" by fire or explosion to premises
while rented to you or temporarily occu-
pied by you with permission of the owner
is not an "insured contract";

b. A sidelrack agreement;

c. Any easement or license agreement, ex-

cept in connection with construction or
demolition operations on or within 50 feet
of a railroad;

d. An obligation, as required by ordinance,
to indemnify a municipality, except in
connection with work for a municipality;

e. An elevator maintenance agreement;

f. That part of any other contract or agree-
ment pertaining to your business, other
than a contract or agreement pertaining
to the rental or lease of any "“auto, (in-
cluding an indemnification of a municipal-
ity in connection with work performed for
a municipality) under which you assume
the tort liability of another party to pay for
"bodily injury", "“property damage" or
"nersonal and advertising injury" to a third
person or organization. Tort liability
means a liability that would be imposed
by law in the absence of any contract or
agreement; or

g. That part of any contract or agreement
entered into, as part of your business,
pertaining to the rental or lease, by you or
any of your “employees’, of any "auto".
However, such coniract or agreement
shall not be considered an "insured con-
tract" to the extent that it obligates you or
any of your "employees" to pay for "prop-
erty damage" to any "auto" rented or
leased by you or any of your "employ-
ees". -

Includes copyrighted material of ISO

Properties, Inc., with its permission.
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Paragraphs f. and g. do not include that
part of any contract or agreement:

(1)

That indemnifies a railroad for "bodily
injury", "property damage" or "per-
sonal and advertising injury” arising
out of construction or demolition op-
erations, within 50 feet of any rail-
road property and affecting any rail-
road bridge or trestle, tracks, road-
beds, tunnel, underpass or crossing.
However, if such liability is insured by
valid and collectible "underlying in-
surance" as listed in the Schedule of
Underlying Insurance, this Para-
graph (1) shall not apply for such
hazards for which insurance cover-

~ age is afforded by such "underlying

(2)

(3)

(4)

(5)

Us 101 UM 12 04

insurance";

That indemnifies an architect, engi-
neer or surveyor for Injury or damage
arising out of:

(a) Preparing, approving or failing to
- prepare or approve maps, shop
drawings, opinions, reports, sur-
veys, field orders, change or-
ders or drawings and specifica-
tions; or

(b) Giving directions or instructions,
or failing to give them, if that is
the primary cause of the injury
or damage;

Under which the insured, if an archi-
tect, engineer or surveyor, assumes
liability for injury or damage arising
out of the insured's rendering or fail-
ure to render professional services,
including those listed in Paragraph
(2) above and supervisory, inspec-
tion, architectural or engineering ac-
tivities; .

That indemnifies an advertising, pub-
lic relations or media consulting firm
for "personal and advertising injury”
arising out of the planning, execution
or failure to execute marketing com-
munications programs. Marketing
communications programs include
but are not limited to comprehensive
marketing campalgns; consumer,
trade and corporate advertising for
all media; media planning, buying,
monitoring and analysis; direct mail;
promotion; sales materials; design;
presentations; point-of-sale materi-
als; market research; public relations
and new product development;

Under which the insured, if an adver-
tising, public relations or media con-
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13.

14.

sulting firm, assumes liability for
'personal and advertising injury"
arising out of the insured's rendering
or failure to render professional
services, including those services
isted in Paragraph (4), above;

(6) That indemnifies a web-site designer
or content provider, or Internet
search, access, content or service
provider for Injury or damage arising
out of the planning, execution or fail-
ure to execute Internet services.
Internet Services inciude but are not
limited to design, production, distri-
bution, maintenance and administra-
tion of web-sites and web-banners;
hosting web-sites; registering do-
main names; registering with search
engines; marketing analysis; and
providing access to the Internet or
other similar networks;

(7) Under which the insured, if a web-
site designer or content provider, or
Internet search, access, content or
service provider, assumes liability for
injury or damage arising out of the
insured's rendering or failure to ren-
der Internet services, including those
listed in Paragraph (6), above;

(8) That pertains to the loan, lease or
rental of an "auto" to you or any of
your "employees"’, if the "auto" is
loaned, leased or rented with a
driver; or

(9) That holds a person or organization
engaged in the business of trans-
porting property by "auto" for hire
harmless for your use of an "auto"
over a route or territory that person
or organization is authorized to serve
by public authority.

“Leased worker" means a person leased to
you by a labor leasing firm under an agree-
ment between you and the labor leasing firm
to perform duties related to the conduct of
your business. "Leased worker" includes su-
pervisors furnished to you by the labor leasing
firm. "Leased worker" does not include a
“temporary worker".

"LLoading or unloading” means the handling of
property:

a. Afteritis moved from the place where it is -
accepted for movement into or onto an
aircraft, watercraft or "auto";

b. While it is in or on an alrcraft, watercraft
or "auto"; or

Includes copyrighted material of 1ISO
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15.

US 101 UM 12 04

c. While it is being moved from an aircraft,
watercraft or "auto” to the place where it
is finally delivered;

but "loading or unloading”" does not include
the movement of property by means of a me-
chanical device, other than a hand truck, that
Is not attached to the alrcraft, watercraft or
"auto”.

*Mobile equipment" means any of the follow-
ing types of land vehicles, including any at-
tached machinery or equipment:

a. Bulldozers, farm machinery, forklifts and
. other vehicles designed for use princi-
pally off public roads;

b. Vehicles maintained for use solely on or
* next to premises you own or rent;

Vehicles that travel on crawler treads;

d. Vehicles, whether self-propelled or not,
maintained primarily to provide mobllity to
permanently mounted:

(1) Power cranes, shovels, loaders, dig-
gers or drills; or

(2) Road construction or resurfacing
equipment such as graders, scrap-
ers or rollers;

e. Vehicles not described in a, b., c. or d.
above that are not self-propelled and are
maintained primarily to provide mobility to
permanently attached equipment of the
following types:

(1) Air compressors, pumps and gen-
erators, including spraying, welding,
building cleaning, geophysical explo-
ration,
equipment; or

(2) Cherry pickers and similar devices
used toraise or lower workers;

f.  Vehicles not described in a., b., c. or d.

above maintained primarily for purposes
other than the transportation of persons
or cargo.

However, self-propelled vehicles with the
following types of permanently attached
equipment are not "mobile- equipment"
but will be considered "autos":

(1) Equipment designed primarily for:
‘(a) Snow removal;

{b) Road maintenance, but not con-
struction or resurfacing; or

(c) Street cleaning;

lighting and well-servicing

16.

17.

(2) Cherry pickers and similar devices
mounted on automobile or truck
chassis and used to raise or lower
workers; and

(3) Air compressors, pumps and gen-
erators, including spraying, welding,
building cleaning, geophysical explo-
ration, lighting and well servicing
equipment.

Howsver, "mobile equipment" does not In-
clude any land vehicles that are subject to a
compulsory or financial responsibility law or
other motor vehicle insurance law in the state
where it is licensed or principally garaged.
Land vehicles subject to a compulsory or fi-
nancial responsibility law or other motor vehi-
cle insurance law are considered "autos".

"Occurrence" means:

a. An accident, including continuous or re-
peated exposure to substantially the
same general harmful conditions, that re-
sults in "bodily injury" or "property dam-
age'; or

b. An offense that resuits in "personal and
advertising injury". .

All damages arising from the same acci-
dent, continuous or repeated exposure to
substantially the same general harmful
conditions, act or offense shall be
deemed to arise from one "occurrence"
regardless of:

(1) The frequency of repetition;

{2) The number or kind of media used;
or

(8) The number of claimants.

"Personal and advertising injury’ -means in-
jury, including "bodily injury", arising out of
one or more of the following offenses:

a. False arrest, detention or imprisonment;
b, Malicious prosecution;
Abuse of process;

d. The wrongful eviction from, wrongful entry
into, or invasion of the right of private oc-
cupancy of a room, dwelling or premises
that a person occupies, committed by or
on behalf of its owner, landlord or lessor;

e. Defamation of character, including oral or
written publication, in any manner, of
material that slanders or libels a person
or organization or disparages a person's
or organization's goods, products or
services; .

Includes copyrighted material of ISO
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f.  Oral or written publication, in any manner,
of material that violates a person's right of
privacy;

g. The use of another's advertising idea in
your "advertisement”;

h. Infringing upon another's copyright, trade
dress or slogan in your "advertisement";
or

‘i.  Discrimination, unless insurance cover-
age therefor is prohibited by law or stat-
ute.

18. "Pollutants” mean any solid, liquid, gaseous,

or thermal irritant or contaminant, including
smoke, vapor, soot, fumes, acids, alkalis,
chemicals, petroleum, petroleum products
and petroleum by-products, and waste.
Waste includes materials to be recycled, re-
conditioned or reclaimed, "Pollutants" in-
clude, but are not limited to, substances which
are generally recognized in industry or gov-
ernment to be harmful or toxic to persons,
property or the environment regardless of
whether the injury or damage is caused di-
rectly or indirectly by the "pollutants" and
whether:

"a, The insured is regularly or otherwise en-
gaged in activities which taint’ or degrade
the environment; or

b. The insured uses, generates or produces
the “poliutant”.

19. "Products-completed operations hazard":

a. Includes alfl "bodily injury" and "property
damage" occurring away from premises
you own or rent and arising out of "your
product” or "your work" except:

(1) Products that are still in your physical
possession; or

Work that has not yet been com-
pleted or abandoned. However,
"your work" will be deemed com-
pleted at the earliest of the following
times:

(2)

(a) When all of the work called for in
your contract has been com-
pleted.

(b) When all of the work to be done
at the site has been completed,
if your contract calls for wark at
more than one site.

(c) When that part of the work done
at a job site has been put to its
intended use by any person or
organization other than another

Includes copyrighted material of ISO
Properties, inc., with its permission.
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contractor or  subcontractor
working on the same project.

Work that may need service, main-
tenance, correction, repair or re-
placement, - but which is otherwise
complete, will be treated as com-
pleted. '

b. Does not include "bodily injury" or "prop-
erty damage" arising out of:

(1) The transportation of property, un-
less the injury or damage arises out
of a condition In or on a vehicle not
owned or operated by you, and that
condition was created by the "load-
ing or unioading" of that vehicle by
any insured; or

(2) The existence of tools, uninstalled
equipment or abandoned or unused
materials.

"Property damage" means:

a. Physical injury to or destruction of tangi-
bie property including all resulting loss of
use. All such loss of use shall be
deemed to occur at the time of the physi-
cal injury or destruction that caused it; or

b. Loss of use of tangible property that is
not physically injured. All such loss of
use shall be deemed to occur at the time
of the "occurrence" that caused it. .

For the purposes of this insurance, "electronic
data" s not tangible property.

"Subsidiary" means any organization in which
more than 50% of the outstanding securities
or voting rights representing the present right
to vote for election of directors is owned or
controlled, directly or indirectly, in any combi-
nation, by one or more of the Named In-
sureds. .

"Suit" means a civil proceeding in which
money damages because of "bodily injury",
"personal and advertising injury" or “property
damage" to which this insurance applies are
alleged. "Suit" includes:

a. An arbitration proceeding in which such
money damages are claimed and to
which the insured must submit or does
submit with our consent; '

b. Any other alternative dispute resolution
proceeding in which such money dam-
ages are claimed and to which the in-
sured submits with our consent; or

c. An appeal of a civil proceeding.
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"Temporary worker" means a person who s
] y p
furnished to you to:

a. Substitute for a permanent "employee"
on leave; or

b. Meet seasonal or shortterm workioad
conditions.

"Ultimate net loss" means the sum actually
paid or payable in the settlement or satisfac-
tion of the insured's legal obligation for dam-
ages, covered by this insurance, either by
adjudication or compromise. ‘"Ultimate net
loss" does not include Defense and Supple-
mentary Payments as described in SECTION
| - COVERAGE, C. Defense and Supplemen-
tary Payments of this Coverage Part.

"Underlying insurance" means the insurance
listed in the Schedule of Underlying Insurance
and the insurance available to the insured
under all other insurance policies applicable
to the "occurrence". "Underlying insurance"
also includes any type of self-insurance or
alternative method by which the insured ar-
ranges for funding of legal liabilities that af-
fords coverage that this Coverage Part cov-
ers. ‘

"Underlying limit* means the total of the appli-
cable limits of all "underlying insurance" less
the amount, if any, by which the applicable
limit of the applicable policy listed in the
Schedule of Underlying Insurance has been
reduced solely by payment of loss resulting
from claims which are in accordance with
SECTION | - COVERAGE, A. Insuring
Agreement, Paragraph 2. of this Coverage
Part.

"“Workplace" means that place and during

such hours to which the "employee" sustain-
ing injury was assigned by you, or any other
person or entity acting on your behalif, to work
on the date of "occurrence".

"Your product":

a. Means:

(1)

2
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Any goods or products, other than real

property, manufactured, sold, han-

dled, distributed or disposed of by:

(a) You;

(b) Others trading under your
name; or

{c) A person or organization whose
business or assets you have
acquired; and

GContainers (other than vehicles), ma-
terials, parts or equipment furnished in
connection with such goods or prod-
ucts,

b. Includes:

(1)

(2)

Warranties or representations made
at any time with respect to the fit-
ness, quality, durability, performance
or use of your product; and

The providing of or failure to provide
warnings or instructions.

¢. Does not include vending machines or
other property rented to or located for the
use of others but not sold.

29. "Your work":

a. Means:

(1)

(2)

Work or operations performed by
you or on your behalf; and '

Materials, parts or equipment fur-
nished in connection with such work
or operations.

b. Includes:

(1)

(2)

Warranties or representations made
at any time with respect to the fit-
ness, quality, durability, performance
or use of "your work"; and

The providing of or. failure to provide
warnings or instructions.

Includes copyrighted matetrial of 1ISO
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NUCLEAR ENERGY LIABILITY EXCLUSION ENDORSEMENT

This endorsement modifies insurance provided under the following:

COMMERCIAL UMBRELLA LIABILITY COVERAGE PART

A. SECTION | - COVERAGE, B. Exclusions is
medified to add the following:

This insurance does not apply to:
1. Any liability:

a.

With respect to which an insured un-
der the policy is also an insured un-
der a nuclear energy liability policy
ijssued by Nuclear Energy Liability
Insurance  Association,  Mutual
Atomic Energy Liability Underwriters
or Nuclear Insurance Association of
Canada, or any of their successors,
or would be an insured under any
such policy but for its termination
upon exhaustion of its limit of liability;
or

Resulting from the "hazardous prop-
erties" of "nuclear material" and with
respect to which (1) any person or
organization is required to maintain
financlal protection pursuant to the
Atomic Energy Act of 1954, or any
law amendatory thereof, or (2) the
insured is, or had this policy not
been issued would be, entitled to in-
demnity from the United States of
America, or any agency thereof, un-
der any agreement entered into by
the United States of America, or any
agency thereof, with any person or
organization.

2. Any liability resulting from the "hazardous
properties" of "nuclear material", if

a.

US 101 UM 12 04

The "nuclear material" (1) is at any
"nuclear facility" owned by, or oper-
ated by or on behalf of, an insured or
(2) has been discharged or dis-
persed therefrom,

The "nuclear material” is contained in
"spent fuel" or "waste" at any time
possessed, handled, used, proc-
essed, stored, transported or dis-
posed of by or on behalf of an in-
sured; or

The injury or damage arises out of
the furnishing by an insured of serv-

ices, materials, parts or equipment in’

connection with the planning, con-
struction, maintenance, operation or
use of any "nuclear facility", but if

Includes copyrighted material of 1SO
Properties, Inc., with its permission.

such facility is located within the
United States of America, its territo--
ries or possessions or Canada, this
Exclusion c. applies only to "property
damage” to such “nuclear facility"
and any property thereat.

B. SECTION V - DEFINITIONS is hereby modi-
fied to add the following definitions:

1.

"Hazardous properties" include radioac-
tive, toxic or explosive properties;

"Nuclear material" means "source mate-
rial", "special nuclear material® or "by-
product material";

"Source material", "special nuclear mate-
rial" and "by-product materiai" have the
meanings given them in the Atomic En-
ergy Act of 1954 or in any law amenda-
tory thereof;

"Spent fuel" means any fuel element or
fuel component, solid or liquid, which has
been used or exposed: to radiation in a
"nuclear reactor";

"Waste" means any waste material (a)
containing "by-product material" other
than the tailings or wastes produced by
the extraction or concentration of uranium
or thorium from any ore processed pri-
marily for its "source material" content,
and {(b) resulting from the operation by
any person or organization of any "nu-
clear facility" included under the first two
paragraphs of the definition of "nuclear
facility". '

"Nuclear facility" means:
Any "nuclear reactor";

Any equipment or device designed
or used for (1) separating the iso-
topes of uranium or plutonium, (2)
processing or utilizing "spent fuel",
(3) or handling, processing or pack-
aging "waste";

¢. Any equipment or device used for
the processing, fabricating or alloy-
ing of "special nuclear materials’, if
at any time the total amount of such
material in the custody of the insured
at the premises where such equip-
~ment or device is located consists of
or contains more than 25 grams of
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plutonium or uranium 233 or any ducted on such site and all premises
combination thereof, or more than used for such operations;

250 grams of uranium 235; " "
7. "Nuclear reactor" means any apparatus

d. Any structure, basin, excavation, designed or used to sustain nuclear fis-
premises or place prepared or used sion In a self-supporting chain reaction or
for the storage or disposal of to contain a critical mass of fissionable
"waste"; material;

and includes the site on which any of the 8. "Property damage" includes all forms of

foregoing is located, all operations con- radioactive contamination of property.

Includes copyrighted material of iSO
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

CONTRACTORS LIMITATIONS - INCLUDING EXCESS
WRAP-UP COVERAGE

This endorsement modifies insurance provided under the following:

COMMERCIAL UMBRELLA LIABILITY COVERAGE PART
PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART

PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART - CLAIMS-MADE

SECTION | - COVERAGE, B. Exclusions (and in the Professional Umbrella Liability Coverage Part and the
Professional Umbreila Liability Coverage Part - Claims-Made only: Subparagraph 1.) is modified as follows:

. The following exclusions are hereby added:

A. This insurance does not apply to:

1.

"Property damage" to:

a. Leased, rented, or borrowed
equipment; or

b. Property being transported, in-
stalled, erected, or worked upon
by the Insured or any contrac-
tors or subcontractors working
directly or indirectly on any in-
sured's behalf,

2. Any liability arising out of the ren-

US 3010 12 04

dering of or failure to render any
professional services by you or on
your behalf, but only with respect to
either or both of the following opera-
tions:

a. Providing engineering, archi-
tectural or surveying services to
others; or

b. Providing, or hiring independent
professionals to provide, engi-
neering, architectural or sur-

veying services in connection.

with construction work you per-
form.

Professional services include:

a. The preparing, approving, or
falling to prepare or approve,
maps, shop drawings, opinions,
reports, surveys, field orders,
change orders, or drawings and
specifications; and

‘b.  Supervisory or inspection activi-

ties performed as part of any

related architectural or engi-

neering activities.

However, to the extent coverage Is
provided by valid and collectible "un-
derlying insurance" as listed in the

Schedule of Underlying Insurance,
and then only for such hazards for
which coverage is afforded by such
‘underlying insurance", professional
services shall not include services
within construction means, methods,
techniques, sequences and proce-
dures employed by you in connec-
tion with construction work you per-
form.

The following exclusions apply, unless in-
surance is provided to the Insured by
valid and collectible "underlying insur-
ance” as listed in the Schedule of Under-
lying Insurance, but only to the extent in-
surance is provided at the "underlying
limit" scheduled for such "underlying in-
surance" and subject to all its limitations
and exclusions;

This insurance does not apply to:
1. "Property damage" arising out of:

a. Blasting or explosion other than
the explosion of air or steam
vessels, piping under pressure,
prime movers, machinery or
power fransmitting equipment;
or

b. The collapse of or structural in-
jury to any building or structure
due to:

(1) Grading of land, excavating,
burrowing, filling or backfill-
ing, tunneling, pile driving,
cofferdam work or caisson
work; or

(2) Moving, shoring, underpin-
ning, raising, or demolition
of any building or structure
or removal or rebuilding of
any  structural  support
thereof, .

Includes copyrighted material of

ISO Properties, Inc., with its permission. Page 10f 2
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2. "Property damage" to wires, conduit,
pipes, drains, sewers, tanks, tunnels
or other similar property, or any ap-
paratus in connection therewith, be-
low the surface of the ground, if such
"property damage" is caused by and
occurs during the use of mechanical
equipment for the purpose of grading
of land, paving, excavating, drilling,
burrowing, filling, backfilling, or pile
driving.

3. Any liability arising out of any project
insured at any time under an owner
or contractor controlled insurance
program (often referred to as a wrap-
up plan or program) or similar insur-
ance plan or program.

Exclusion 3. Contractual Liability (Exclusion
1.c. in the Professional Umbrella Liability
Coverage Part and the Professional Umbrella
Liability Coverage Part - Claims-Made) is de-
leted and replaced by the following:

This Insurance does not apply to:

Any liability for which any insured is obligated
to pay damages by reason of the assumption
of liability in a contract or agreement.
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This exclusion does not apply if such liability is
insured by valid and collectible "underlying in-
surance”, as listed and described in the
Schedule of Underlying Insurance, and then
only for such hazards for which coverage is
afforded by such "underlying insurance®.

Exclusion 7. Damage to Your Work (Exclu-
sion 1.g. in the Professional Umbrella Liability
Coverage Part and the Professional Umbrella
Liabllity Coverage Part - Claims-Mads) is de-
leted and replaced by the following:

This insurance does not apply to:

"Property damage" to "your work" arising out
of it or any part of it and included In the "prod-
ucts-completed operations-hazard".

This exclusion does not apply if the damaged
work or the work out of which the damage
arises was performed on your behalf by a
subcontractor, provided such liability is in-
sured by valid and collectble "underlying in-
surance", as listed and described in the
Schedule of Underlying Insurance, and then
only for such hazards for which coverage is
afforded by such "underlying insurance”.

Includes copyrighted material of

ISO Properties, Inc., with its permission.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EXCLUSION - EXTERIOR INSULATION AND FINISH SYSTEMS
("EIFS") AND DIRECT-APPLIED EXTERIOR FINISH SYSTEMS
("DEFS") - BROAD FORM

This endorsement madifies insurance provided under the following:
COMMERCIAL UMBRELLA LIABILITY COVERAGE PART

PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART

PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART - CLAIMS-MADE

1. SECTION | - COVERAGE, B. Exclusions
(and in the Professional Umbrella Liability
Coverage Part and the Professional Umbrella
Liability Coverage Part - Claims-Made only:
Subparagraph 1.) is modified to add the fol-
lowing:

This insurance does not apply to any liability
that arises out of, is caused by, or is attribut-
able to, whether in whole or in part, any of the
following:

a.

The design, manufacture, sale, service,

- handling, construction, fabrication, prepa-

ration, installation, application, mainte-
nance, disposal or repair, including re-
modeling, service, correction, or re-
placement, of a "wall finish system", or
any part thereof, including any method or
procedure used to correct problems with
installed or partially installed *wall finish
systems"; or

Any work or operations conducted by or
on behalf of any insured on or t¢ a “wall
finish system", or any component thereof,
or any component of a building or struc-
ture to which a "wall finish system" at-
taches that results, directly or indirectly, in
the intrusion of water or moisture, includ-

ing any resulting development or pres-.

ence of "fungi" or bacteria on or within a
building or structure, including its con-
tents, regardless of whether any other
cause, event, material, or product con-
tributed concurrently or In any sequence
to such injury or damage.

This exclusion also applies to any liability:

a.

US 3043 1204

For which any insured assumes liability in
any part of any contract or agreement,
regardless of whether such contract or
agreement is an “insured contract";

Arising out of, caused by, or attributable
to, whether in whole or in part, warranties
or representations made at any time with
respect to the fitness, quality, durability or

performance of a 'wall finish system";
and

Arising out of, caused by, or afiributable
to, whether in whole or in part, the pro-
viding of or failure to provide any warning
or instructions with regard to a "wall finish
system”.

2. SECTION V - DEFINITIONS is amended to
inciude the following:

a.

"Direct-applied exterior finish system"
(commonly referred to as DEFS) means
an exterior cladding or finish system and
all component parts therein, used on any
part of any structure, and consisting of:

(1) Arigid or semi-rigid substrate; '

(2) The adhesive and / or mechanical
fasteners used to attach the -sub-
strate to the structure including any
water-durable exterior wall substrate;

{8) A reinforced or unreinforced base
coat or mesh;

{4) A finish coat providing surface tex-
ture to which color may be added;
and

(5) Any conditioners, primers, accesso-
ries, flashing, coatings, caulking or
sealants used with the system for
any purpose;

that interact to form an energy efficient
wall.

"Exterlor insulation and finish system"
{commonly referred to as synthetic
stucco or EIFS) means an-exterior clad-
ding or finish system and all component
parts therein, used on any part of any
structure, and consisting of:

(1} A rigid or semi-rigid insulation board
made of expanded polystyrene or
other materials;

Includes copyrighted material of insurance

Services Office, Inc., with its permission.
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(2) The adhesive and / or mechanical
fasteners used to attach the insula-
tion board to the substrate;

(3) A reinforced or unreinforced base
coat or mesh;

(4) A finish coat providing surface tex-
ture to which color may be added;
and

(5) Any conditioners, primers, accesso-
ries, flashing, coatings, caulking or

sealants used with the system for

any purpose;

that interact to form an energy efficient
wall.

"Fungi" means any type or form of fun-
gus, and includes, but is not limited to,
any form or type of mold, mushroom, or
mildew and mycotoxins, spores, scents
or byproducts produced or released by
fungi.

"Wall finish system" means:

(1)
(2)

@)

An . "exterior insulation and finish
system”;

A "direct-applied exterior finish sys-
tem"; or

Any energy efficient exterior cladding
or finish system substantially similar
to Paragraph (1) or (2) above.

: includes copyrighted material of Insurance
US 3043 1204 Services Office, Inc., with its permission. Page 2 of 2
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.,

FUNGI OR BACTERIA EXCLUSION

This endorsement modifies insurance provided under the following:

COMMERCIAL UMBRELLA LIABILITY COVERAGE PART
PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART
PROFESSIONAL LIABILITY COVERAGE PART - CLAIMS MADE

SECTION | - COVERAGE, B. Exclusions
(and in the Professional Umbrella Liability
Coverage Part and the Professional Umbrella
Liability Coverage Part - Claims-Made only:
Subparagraph 1.) is modified to add the fol-
lowing: :

This insurance does not apply to:

a. Any liability caused directly or indirectly,
in whole or in part, by any actual, alleged
or threatened:

(1) Inhalation of;
(2) Ingestion of;
{(3) Contact with;
(4) Absorption of;
(5) Exposure to;
(6) Existence of; or
(7) Presence of,

any "fungi® or bacteria on or within a
building or structure, including its con-
tents, whether occurring suddenly or
gradually;

b. Any loss, cost or expense associated in
any way with, or arising out of the abat-
ing, testlng for, monitoring, cleaning up,
removing, containing, treating, detoxify-
ing, neutralizing, remediating, mitigating
or disposing of, or in any way responding
to, investigating, or assessing the effects
of, "fungi" or bacteria, by any insured or
by any other person or entity;

c. Any liability, with respect to "fungi" or
bacteria, arising out of, resulting from,
caused by, contributed to, or in any way

related to any supervision, instruction,
recommendation, warning or advice
given or which should have been given in
connection with:

(1) The existence of "fungi" or bacteria;
(2) The prevention of "fungl" or bacteria;

(3) The remediation of "fungi" or bacte-
tia;

(4) Any operation described In Para-
graph b. above;

(5) "Your product"; or
(6) "Your work® or

d. Any obligation to share damages with or
repay any person, organization or entity,
related in any way to the liability excluded
in Paragraphs a., b. or c. above;

regardess of any other cause, event, mate-
rial, product and/or building component that
contributed concurrently or in any sequence
to the injury or damage.

However this exclusion does not apply to any
“fungl" or bacteria that are, are on, or are
contained in, a good or product intended for
human ingestion.

For the purposes of this endorsement, SEC-
TION V - DEFINITIONS is amended to include
the following:

"Fungi” means any type or form of fungus,
and includes, but is not limited to, any form or
type of mold, mushroom or mildew and any
mycotoxins, spores, scents or byproducts
produced or released by fungi.

Includes copyrighted material of ISO

Properties, Inc., with its permission.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

LEAD LIABILITY EXCLUSION

This endorsement modifies insurance provided under the foliowing:

COMMERCIAL UMBRELLA LIABILITY COVERAGE PART
PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART
PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART - CLAIMS-MADE -

" SECTION | - COVERAGE, B. Exclusions (and in the Professional Umbrella Liability Coverage Part and the
Professional Umbrella Liability Coverage Part - Claims-Made only: Subparagraph 1.) is modified to add the
following:

This insurance does not apply to:

a. Any liability arising out of, resulting from, or in any way caused by or contributing to the actual, alleged or
threatened ingestion, inhalation, absorption of, exposure to or presence of lead in any form emanating
from any source.

b. Any loss, cost or expense arising out of, resulting from or in any way related to any:

(1) Claim, "sult", request, demand, directive, or order by or on behalf of any person, entity, or govern-
mental authority that any insured or others test for, monitor, clean up, remove, contain, treat, detox-
ify, neutralize, or in any way respond to, or assess the effects of lead in any form; or

(2) Claim or "suit" by or on behalf of any person, entity, or governmental authority for damages because
of testing for, monitoring, cleaning up, removing, containing, treating, detoxifying or neutralizing, or in
any way responding to, or assessing the effects of lead in any form.

US 395 12 04
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

MOBILE EQUIPMENT SUBJECT TO MOTOR VEHICLE
INSURANCE LAWS - LIMITATION

This endorsement modifies insurance provided under the following:

COMMERCIAL UMBRELLA LIABILITY COVERAGE PART
PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART
PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART ~ CLAIMS-MADE

SECTION | - COVERAGE, B. Exclusions (and in the Professional Umbrella Liabllity Coverage Part and the
Professional Umbrella Liability Coverage Part - Claims-Made only: Subparagraph 1.) is modified to add the
following:

This insurance does not apply to:

Any liability arising out of the ownership, maintenance, occupancy, operation, use, "loading or unloading" of
any land vehicle that would qualify under the definition of "mobile equipment" if it were not subject to a ‘com-
pulsory or financial responsibility law or other motor vehicle insurance law, unless such liability is covered by
valid and collectible "underlying insurance" as listed in the Schedule of Underlying Insurance, and then only
for such hazards for which coverage is afforded by such "underlying insurance, unless otherwise excluded
by this Coverage Part.

Includes co&yrighted material of Insurance
US 4062 11 05 Services Office, Inc., with its permission
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

EMPLOYEE BENEFIT LIABILITY

This endorsement modifies insurance provided under the following:

COMMERCIAL UMBRELLA LIABILITY COVERAGE PART
PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART
PROFESSIONAL UMBRELLA LIABILITY COVERAGE PART - CLAIMS-MADE

This policy is modified to add the following:

SECTION I - COVERAGE, A. Insuring Agreement(s) is modified to add the following:
EMPLOYEE BENEFIT LIABILITY:

We will pay on behalf of the insured the "ultimate net loss" which the insured is legally obligated to pay as
damages because of any negligent act, error or omission of the insured or any other person for whose
acts the insured is legally liable arising out of the administration of the insured's employee benefit pro-
grams.

This insurance applies only to negligent acts, errors or omissions:

a. Whose damages are in excess of the "underlying insurance" provided by an Employee Benefit Li-
ability policy listed in the Schedule of Underlying Insurance; and [

b. Which occur during the policy period.

SECTION | - COVERAGE, B. Exclusions {and in the Professional Umbrella Liability Coverage Part and
the Professional Umbrella Liability Coverage Part - Claims-Made only: Subparagraph 1.) is modified to
add the following exclusion:

This insurance does not apply to:

Any liability arising out of employee benefit programs unless such liability is covered by valid and collecti-
ble "underlying insurance" as listed in the Schedule of Underlying Insurance, and then only for such haz-
ards for which coverags is afforded by such "underlying insurance".
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N .'e . , { ' ' o

STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON CASE NO.: 2014-CP-10-7812

MEETING STREET AT SHELMORE
PROPERTY OWNERS ASSOCIATION, INC.
d/b/a SHELMORE VILLAGE POA and
JULIAN SMITH, individually and on behalf of
ali others similarly situated,

Plaintifs, SECOND AMENDED SUMMONS

VS,

LINDEN CONSTRUCTION OF SOUTH
CAROLINA, INC., THE GUARANTEE
COMPANY OF NORTH AMERICA USA,
ATRIUM BUILDERS, INC., ECOVEST S&S
SHELMORE DEVELOPMENT, LLC,
ECOVEST DEVELOPMENT, LLC,
ECOVEST CHARLESTON, LLC, JAMES

s

JONES d/b/a QUALITY STUCCO, ROBERT (R T

' BESSINGER d/b/a BLUEPRINT - Arren e =
CONSTRUCTION, COASTAL ROOFING =
COMPANY, INC., HELM CONSTRUCTION oF. &
OF SOUTH CAROLINA, LLC a/k/a HELM Lok
CONSTRUCTION LTD GO., RUSSELL L8 E

" HUNTLEY d/b/a CALIBER 52 5D
CONSTRUCTION SERVICE, CALIBER, S BTG
LLC d/b/a CALIBER CONSTRUCTION e

SERVICES, ORELLANA PAINTING, LLC,
J.R. BROADWAY COMPANY, LLC, JASON
R. BROADWAY, P.E., MS SHELMORE
VILLAGE, LLC, MEETING STREET
BUILDERS, LLC, MEETING STREET
COMPANIES, LLC, WINDSOR WINDOWS &
DOORS, a WOODGRAIN MILLWORK, INC.
COMPANY, ELI, INC., FINE BUILDERS,
LLC, HOWE & SIMPSON CONTRACTING,
LLC a/k/la HOWE & SIMPSON, LLC,
SOUTHCOAST EXTERIORS, INC., and
MICHAEL TENNY d/b/a SYNCO
ENTERPRISES,

Defendants.

yvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvvv'vvvvvvvv\./

TO: THE ABOVE-NAMED DEFENDANTS:

.l
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IF YOU ARE IDENTIFIED IN BOLD PRINT, YOU ARE HEREBY SUMMONED and
required to answer the Plaintiffs’ Second Amended Complaint in this action, a copy of which
is herewith served upon you, and to serve a copy of your Answer to the Second Amended
Complaint upon the subscriber, Jesse A. Kirchner, at his office located at 15 Mlddle Atlantic -
" Wharf, Suite 101, Charleston, South Carolina, 29401, withinAthIrty (30) days a‘fterl sewiee
hereof, exclusive of the day of such service; and if you fail to answer the Second Amended
- .-Complaint within the time aforesaid, or otherwise appear end defend, the PI.aintiffs will epply
to the Court for the relief demanded in tﬁe Second Amendedv Colm‘p‘laint and judgme"l."nt by
default will be rendered against you, |

All other parties who have been previous‘ly named and served in the above-referenced
actidn are hereby summoned and required to answer the  Plaintiffs’ ‘Second. Amended -
Complaint and to serve a copy of your AnsWer to the Second Amehded Cd(ﬁelaiet-uebn 'the.
subscriber, Jesse A. Kirchner, at his office located at 15 Middle Atlantic Wharf, Sulte 101,
Charleston, South Carolina, 29401, within the time'prescribed bursuant to SC‘R'CP '15(a);
and if you fall to answer the Second Amended Complaint within the time aforesaid, or
otherwise appear and defend, the' Plaintiffs will apply to the Court for the relief demanded in

the Second Amended Complalnt and judgment by default will be rendered against you.

/ Page 2 of 3
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Respectfully submitted,

THURMOND KIRCHNER TIMBES & YELVERTON, PA

o NOTF—

JESSE A. KIRGFAINER

SC BAR NO.: 70479
MATTHEW S. BYZET

SC BAR NO.: 100035

15 Middle Atlantic Wharf
Charleston, SC 29401
~T:843.937.8000 - - - —5iveies
F: 843.937.4200 .
ikirchner@tktylawfirm.com

mbyzet@tktylawfirm.com
Attorney for the Plaintiffs

Neble 3 2015

Charleston, South Carolina.
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IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT
CASE NO.: 2014-CP-10-7812

STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

MEETING STREET AT SHELMORE -
PROPERTY OWNERS ASSOCIATION, INC,
d/b/a SHELMORE VILLAGE POA and
JULIAN SMITH, individually and on behalf of
all others similarly situated,

SECOND AMENDED COMPLAINT
(amendments in bold)

Plaintiffs,

Vs,
. (Class Action)-
LINDEN CONSTRUCTION OF SOUTH -
CAROLINA, INC., THE GUARANTEE
COMPANY'OF NORTH AMERICA USA,
ATRIUM BUILDERS, INC., ECOVEST S&S
SHELMORE DEVELOPMENT, LLC,
ECOVEST DEVELOPMENT, LLC, '
ECOVEST CHARLESTON, LLC, JAMES
JONES d/b/a QUALITY STUCCO, ROBERT
BESSINGER d/b/a BLUEPRINT
CONSTRUCTION, COASTAL ROOFING
COMPANY, INC,, HELM CONSTRUCTION
OF SOUTH CAROLINA, LLC a/k/a HELM
CONSTRUCTION LTD CO., RUSSELL
HUNTLEY d/b/a CALIBER
CONSTRUCTION SERVICE, CALIBER,
LLC d/b/a CALIBER CONSTRUCTION
SERVICES, ORELLANA PAINTING, LLC,
J.R. BROADWAY COMPANY, LLC, JASON
R. BROADWAY, P.E., MS SHELMORE
VILLAGE, LLC, MEETING STREET
BUILDERS, LLC, MEETING STREET
COMPANIES, LLC, WINDSOR WINDOWS &
DOORS, a WOODGRAIN MILLWORK, INC.
COMPANY, ELI, INC., FINE BUILDERS,
LLC, HOWE & SIMPSON CONTRACTING,
_ LLC a/k/a HOWE & SIMPSON, LLC,
SOUTHCOAST EXTERIORS, INC., and
MICHAEL TENNY d/b/a SYNCO
ENTERPRISES,

(Jury Trial Demanded)

AT
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=
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Defendants.
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COME NOW THE PLAINTIFFS, MEETING STREET AT SHELMORE PROPERTY
OWNERS ASSOCIATION, INC. d/b/a SHELMORE VILLAGE POA, and JULIAN SMITH on
behalf of himself and all others similarly situated, by and through their undersighed counsel,
pursuant to Rule 15, SCRCP, and the Consent Order Granting Plaintiffs Leave to Amend
their Amended Complaint signed by the Honorable R. Markley Dennis on October 1, 2015,

and hereby amend their First Amended Complaint as follows:

PARTIES, JURISDICTION and FACTUAL ALLEGATIONS

1. Plaintiff, Mee’ting Street at Shelmore Property Owners “Association, Inc.
(hereinafter "POA"), Is a non-profit eleemasynary corporation and horizontal property regime
organized and éxlsting pursuant to the laws of South Carolina doinQ busineés in Charleston
County as Shelmore Village POA. |

2. Plaintiff POA Is comprised of all persons or entities 6wnihg condominium units
located within the POA known as Shelmore Village in Mount Pleasant, éouth Carolina, and
is governed by a Board of Directors (the “Board”).

3. Shelmore. Village con_slsts of nine (9) bulldings containing forty-one (41)
condominium units. The buildings, condominlums, common elements and limited common
elements are hereinafter referred to collectively as "Shelmore Village.”

4, By virtue of its governing documents, the POA is charged with certain duties,
powers, rights and éuthority in connection with Shelmore Village.

5. Specifically, the POA is charged with, inter alia, the management and
administration of Shelmore Village, the investigation, maintenance and repair of Shelmore
Village's common elements and limited common elements and the right to enforce all
warranties relating to Shelmore Village and has the right and obligation to bring this action
on behalf of Shelmore Village, the POA and the respective owners and members of the

POA.

Page 2 of 49




2:16-cv-03603-DCN  Date Filed 11/10/16  Entry Number 1-2  Page 7 of 53

6. Plaintiff Julian Smith (“Smith”) is a citizen and resident of South Carolina and
is the owner of 720 South Shelmore units 101 and 201 and 716 South Shelmore units 104,
204, 105 and 205 in Shelmore Village.

7. By virtue of his ownership of these condominium units, Plaintiff Smith owns
an undivided interest in the common elements a.nd limitéd common elements of Shelmore
Village as a tenant-in-common with all other owners.

8. Shelrﬁore Village is located in Charleston County and is the subject of this
action.

9. MS Shelmore Village, LLC is or was a limited llabllity company organized and
existing pursuant to the laws of South Carolina' with its principal place of business in
Charleston County.

10. Upon information and belief, Meeting Streest Companies, LLC is a limited
liability company organized and existing pursuant t‘o the laws of North Carolina with its
principal place of business in Mecklenburg County, North Carolina. ‘

11.  Upon Information and bellef, Meeting Street Bullders, LLC is a limlted liability
company organized and existing pursuant to the laws of North Carolina with its principal
place of business in Mecklenburg County, North Carolina.

12.  Upon information and belief, MS Shelmore Village, LLC ("MS She|more”) is or
was a single purpose limited liability company organized and incorporated by Meeting Street
Companies, LLC (”Méeting Street Companies”) its agents, officers, directors, members,
partners, and/or owners for the sole and singular purpose of designing, developing,
constﬁicting and selling Shelmore Village.

13.  Upon Information and belief, Meeting Street Builders, LLC (“Meeting Street
Builders") served as the original general contractor for the conétruction of Shelmore Village.

14. Upon information and belief, MS Shelmore and Meeting Street Builders

Page 3 of 49
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functioned as the alter ego of Meeting Street Companies in the design, construction and
development of Shelmore Village, and Meeting Street Companles, its agents, officers,
directors, members, partners and owners exerted complete control over MS Shelmore and
Meeting Street Builders in the design, development, construction and sale of Shelmore
Village.

15.  Upon inforrﬁation and belief, the legal distinction between MS Shelmore,
Meeting Street Companies; Meeting Street Builders, their agents, officers, directors,
-members, partners and owners are blurred and they ére, in effect, one and the same and
thelr interests are so amalgamated such that the actions and liabilities of one should apply to
the other.

16. MS Shelmore, Meeting Street Companies, and Meeting Street Bullders may
hereinafter be referred to collectively as "Meeting Street.”

17. Ecovest S&S Shelmore Development, LLC Is a limited liabllity company
organized and existing pursuant to the laws of South Carolina with its principal place of
business in Charleston County, Soutﬁ Carolina.

18. Ecovest Development, LLC Is a limited llability company organized and existing
pursuant to the laws of South Carolina with its principal place of business In Charleston
County, South Carolina. | -

19. Ecovest Charleston, LLC is a limited liability company organi'zed and existing
pursuant to the IéWs of Sogth Carolina with its principal place of business in Charleston
County, South Carolina. |

20. Upon information and belief, Ecovest S&S Shelmore Development, LLC
(‘Ecovest Shelmore’) is a single purpose limited liability company organized and

" incorporated by Ecovest Development, LLC (“Ecovest Development’) and Ecovest

Charleston, LLC (“Ecovest Charleston”) and their agents, officers, directors, members,

7
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4

| partners, and/or owners for the sole and singular purpose of acquiring, developiné,
renovating and selling Shelmore Village.

21.  Upon information and belief, Ecovest Shelmore functioned as the alter ego of
Ecovest Development and Ecovest Charleston in the development of Shelmore Village,
and Ecovest De‘velo/pment and Ecovest Charleston, their .agents, officers, directors,
members, partners and owners exerted complete control over Ecovest Shelmore in the
acquisition, development, renovation and sale of Shelmore Village.

+ 22, Upon ,lnfo‘rmatlon and belief, the legal distinction between Ecovest Shelmore,
Ecovest Development, Ecovest Charleston, their agents, officers, directors, members,
partners and owners are blurred and they are, In effect, one and the same and their interests

are so amalgamated such that the actions and liabilities of one should apply to the other.

23. Ecovest S&S Shelmore Develo\pment, LLC and Ecovest BPevelopment,.LLC -

and Ecovest Charleston, LLC may hereinafter be referred to collectively as “Ecovest.”

24, Upon information and belief, on or about December 28, 2012, Ecovest
acquired Shelmore Village from the original developer, Meeting Street, and/or its lenders
and thereafter deveioped, cémpleted, constructed, renovated, marketed and sold
Shelmore Village and the individual condominium units contained within Shelmore Village.

25, Ecovest's website, www.ecovestcharleston.com, claims that Ecovest “has

been involved in $10's of millions worth of projects in the Charleston, SC area.” Notably,
an image of Shelmore Village is prominently displayed on the Ecovest website.

26. Among other things, on its website Ecovest touts its "specialties” a§ “troubled
asset acquisition, real estate development, commercial and residential construction.”

27. Although not licensed contractors or residential builders in the state of South
Carolina, Ecovest represented to the Plaintiffs and to the public at large that it specializes

in commercial and residential construction.
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28. The “Contact Us” page of Ecovest's website identifies 42 Broad Street,
Charleston, South Carolina as its address and a telephone number of 843-958-9887,
Upon information and belief, this is the same address and telephone number for Ecovest
Development, Ecovest Charleston and Ecovest Shelmore — further evidencing their
amalgamated interests.

29. Subsequent to its acquisition of Shelmore Village, Ecovest undertook the
investigation, repair, renovation and/or reco_hstruction of Shelmore Village: |

30. Upon information and belief, investigations performed by or on behalf of

Ecovest identified numerous construction defects at Shelmore Village..

31,  Upon information and belief, Ecovest hired Mark Clancy, AlA, LEED AP of .

Clancy Wells Architects to serve as the architect of record to design appropriate plans and

.specifications ' for the correction of the construction defects’ and.-other -renovation, -.

completion and repairs to Shelmore Village.

32. Upon information and belief, Clancy Wells agreed to provide professional
architectural services for Ecovest, specifically including, but not limited to, makin‘g weekly
site visits tc; Shelmore Village to observe, in part, whether the construction work was being
completed in accordance with the plans, specifications, detalls, directives and all
applicable building codes and industry standards.

33. Upon information and belief, Ecovest turned over control of the POA to the
owners on or at_)out March 6, 2014 (the “Turnover”).

34. Upon information and belief, prior to the Turnover, Ecovest appointed Jeffrey
Roberts, Joe Jarvis, Jason Fabrizio, Austin Stone and Jack Brickman to serve as the
Board of Directors for the POA.

35. Upon info‘rmation and belief, none of thé Ecovest~appointed directors were

property owners at Shelmore Village and all were employees or agents of Ecovest. As
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such, Ecovest controlled the Board of Directors.and hence controlled the actions of the
Association up until the Turnover. |

36. Upon information and belief, Ecovest and the Ecovest-appointed directors
directed and controlled the repairs, renovations and re-construction of Shelmofe Village.

37. The Ecovest-appointed directors were duty bound to place the interests of
the POA ahead of the interests of Ecovest irrespective of the potential ramifications to
Ecovest. Upon information and belief, because the Ecovest-appointed directors were
- Ecovest employees, agents or members and .not property ow'ners,'th,ey were Ljnable to-
discharge their duties in this regard as thei~r loyalties were to Ecovest, rather than the POA.

38. uDefendant Linden Construction of South Carolina, Inc. (“Linden”) Is a
corporation organized and existing pursuant to the laws of South Carolina with its principal
place of business in Charleston éouhty. _‘ - . -

39. Upon information and belief, Linden served as the general contractor for the
renovation, repair, re-construction and completion of Shelmore Village and agreed to
perform its wqu In accordance with the applicable building codé, deslgn professional
specifications, details, directives and manufacturer's specifications.

40. Specifically, but not limited to, Linden agreed to:

(a) uninstall and reinstall 577 exterior windows and 151 exterior doors to
include proper flashing (including head flashing) and. sill pans and
adequate waterproofing around the opening;

(b) complete removal and replacement of the existing masonry veneer and
installation of moisture barrier, seismic brick ties, masonry mat, through-
wall flashing, weep holes, masonry units and mortar, and masonry
headers/lintels;

(c) remove and replace the existing flber cement siding;

(d) re-caulk all open joints on the exterior building envelope and all new
joints created with the new exterior finish system;

(e) Install proper thru-wall ﬂashing;
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(f) repair roofing membrane; and

(g) remove approximately 6” of stucco around doors and windows to Install
proper head and thru-wall flashing.

41.  Atrium Builders, Inc. (“Atrium”) is a corporation organized and existing
pursuant to the laws of South Carolina with its principal place of business in Charleston
County.

42, Upon information and belief, Atrium provided  labor and materials as a
subcontractor to Linden for the performance of the work outlined-above.: -.

43.  Upon information and belief, Linden and Atrium did not perform all of the work
‘ it contractually agreed to perform. Speciﬂcallyl, during the course of construction, Linden
and Atrlum made the decision to leave the windows and doors.In place and did-not remove
and re-flash the windows and doors as called for by Clancy Wells Architects and Linden’s
contract.

44, Upon_information and belief, no reduction was made in Linden’s contract
price deéplte the fact that it failed ar;d refused to perform a substantial portion of the work.

45.  Upon information and belief, Clancy Wells Architects observed-on numerous
occaslons deviations fn the work being performed By L‘inden, Atrium and their
subcontractors and notified Ecovest and Linde\n of the same.

46. Upon information and bellef, Clancy Wells Architect's warnings and
admonitioné were not heeded by Eb'oveét, Linden or Atrium, and, as a result, Clancy Wells
Architects terminated its relationship with Ecovest before the Shelm’ore Village project was
completed.

47. Notwithstanding Clancy Wells Architects’ documented exceptions to the
building practices being employed by Linden, Atrium and their subcontractors, on or about

April 11, 2013 Brandon Linden, President of Linden Construction, and Wiliam B.
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Beuchene, President of Atrium Builders, Inc., certified and guaranteed in writing to the
Board of Directors of the POA that the work being performed by Linden, Atrium and their
subcontractors was being performed in a “technically correct manner, per codes and
normal standards.”

48. Notwithstanding Ecovest’s knowledgé of Linden and Atrium’s defective work

as docufnented by Clancy Wells Architects, Ecovest marketed Shelmore Village to the
public and to the Plaintiffs as a luxury work-live development of the highest quality. - '
-~ "7 49, The Guaréntee Company of North America USA. (“Guarantee”):is a foreign
corporation conducting business in Charleston County, South Carolina and provided a
sure& bond to the Plaintiff POA guaranteeing and securing the proper pgrformance of
Linden Construction’s work at Shelmore Village.

50. Despite written notice of deficient and non-conforming work, Guarantee has -
failed and refused to guarantee the proper performance of Linden's work at Shelmore
Village.

51. Upon Information and bellef, James Jones d/b/a Quality Stucco ("Quality
Stucco") is a citizen and resident of South Carollng and, at all times relevant hereto was
doing business as Quality Stucco in Charleston County In South Carolina. Specifically,
Quality Stucco was engaged as a subcontractor to Linden and was responsible for
installing all or a portion of the stucco cladding and related flashings at the Project.

52. Upon information and belief, Robert Bessinger d/b/a Blueprint Construction
(“Blueprint Construction”) is a citizen and resident of South Carolina and, at all times
rélevant hereto was doing business as Blueprint Construction in Charlesto‘n County in
South Carolina. Specifically, Blueprint Construction was engaged as a _sﬁbcontractor to
Linden and was responsible for installing siding, exterior trim and related flashings and

installing flashings on all or a portion of the doors and windows at the Project.
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53. Coastal Roofing Company, Inc. is .a corporation organized and existing
pursuant to the laws of South Carolina with its principal place of business in Charleston
County. Specifically, Coastal Roofing Company, Inc. (“Coastal Roofing”) was engaged as
a subcontractor to Linden, and was responsi~ble for performing roofing installation and
related ﬂéshings at the Project.
54.  Upon information and belief, Helm Construction of South Carolina, LLC is a
limited liability corporation organized and existing pursuant to the laws of South Carolina

with its principal place of business in Charleston County.

55, Upon information and- belief, Helm Construction, Ltd Co. Is a corporation

.organized and existing pursuant to the laws of South Carolina with its principal place of .

business in Charleston County.

- 56.  Upon information and belief, Helm Construction of South Carolina, LLC-a/k/a -

Helm Construction, Ltd Co. (“Helm”) was engaged as a subcontractor to Linden and was
- responsible for framing and dryWalI installation at the Project.
57. Upon information and belief, Russell Huntley d/b/a Caliber Construction

Service (“Huntley”) is a citizen and resident of North Carolina, and at all times

relevant hereto, was doing business as Caliber Construction Service in Charleston -

County, South Carolina. Upon information and belief,'Russell Huhtley d/b/a Caliber
Construction Service was engaged as a subcontractor to Atrium to perform

masonry work and related flashing at Shelmore Village.

58, Upon information and belief, Caliber, LLC d/b/a Caliber Construction

Services (“Caliber”) is a limited liability company organized and existing pursuant
to the laws of North Carolina and at all times relative hereto, was doing business as
Caliber Construction Services in Charleston County, South Carolina. Upon

information and belief, Caliber was engaged as a subcontractor to Linden to
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perform masonry work and related flashing at Shelmore Village, and is hereby
substituted for Defendant Caliber Construction, lnc. relating back nunc pro tunc.

‘59. Upon information and- belief, Orellana If’ainting, LLC (“Orellana”) is a
limited Iiability company‘organized and e)_(isting pursuant to the laws of South
Caroliﬁa with its principal place of business in Berkeley County, and at all times
hereto, conducting business in Charleston County.

60. Upon infornia'tio'n and belief, Orellana was engaged as a subcontractor
* to Linden to perform exterior painting, caulking and related components:.at
Shelmore Village.

61. Upon information and belief, Defendants Quality Stucco, Blueprint
Construction, Coastal Roofing, Helm, Huntley, Caliber and Orellana provided
.services, labor and materials to the Project as set forth above as subcontractors to
Linden and may hereinafter be referred to collectively as “Defendant
Subcontractors.”

62. J R Broadway Company, LLC Is a limited liability company organized and
existing pursuant to the laws of South Carolina with Its principal pl_ace of business in
Chariéston County.

63. 'Upon information and belief, Jason R. Broadway, P.E., is the principal of J R
Broadway Company, LLC and is a citizen and resident of Charleston County.

64. Upon Iinformation and belief, Jason R. Broadway, P.E. and J R Broadway
Company, LLC (hereinafter referred to collectively as “Broadway”) either served as a
design consultant and/or effectively assumed the role of the design professional of record
upon the departure of Clancy Wells Architects from Shelmore Viilage.

65. Upon information and belief, Bro‘adway‘ directed, inspected, and/or

supervised work by Linden and Atrium that was defective, non-conforming and in violation
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of applicable building codes, industry standards, manufaéturer’s instructions and in
violation of plans, specifications and detalls of the design professional of record, Clancy
Wells Architects.

66. - Windsor Window Company is or was duly organized pursuant to the laws of
Idaho, conducted business in Charleston County; and has or had a registered agent for
service of process in South Carolina.

67. Wobdgrain Millwork, Inc. is or was duly 6rganized pursuant to the laws of -
Oregon, conducted business in Charleston County, and has a registered agent for-service .
of process in South Caroliné.

68. Upon Information and belief, Windsor Window Company is a wholly owned
subsidiary of Woodgrain Millwork and they will hereinafter be referred to collectively as
“Windsor.” - . - - cil T e

69. Upon information and belief, Windsor designed, manufactured, marketed,
sold and distributed the fenestration products Installed at Shelmore Village.

70.  Upon information and belief, ELI, Inc. (“ELI") is a corporation organized
and existing pursuant to the laws of South Carolina, conducting business in
Charleston County. '

71. Upon information and belief, ELI was engaged as a subcontractor to
Meeting Street Builders and performed concrete work, grading and drainage work,
among other related work at Sheh'nore Village.

72.  Upon informafion and belief, Fine Builders, LLC (“Fine”) is a limited
liability company organized and existing pursuant to the laws of South Carolina,
conducting business in Chaﬂeston County, South Carolina,

73. Upon information and belief, Fine was engaged as a subcontractor to

Meeting Street Builders and performed framing work and related components at
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Shelmore Village.

74.  Upon information énd belief, Howe & Simpsbn Contracting, LLC a/k/a
Howe & Simpson, LLC (“Howe”) is a limited liability company organized and
existing pursuant to the laws of North Carolina, conducting business in Charleston
County, South Carolina.

75. Upon information and belief, Howe was engaged as a subcontractor to
' Meeting Street Builders and performed frahing and roofing work and related
components at Shelmore Villagé. |

76. Up»on information and belief, Southcoast Exteriors, Inc. (“Southcoast”)
is a.corporation organized and existing pursuant tq the laws of ,South'CéroIina,
cohducting business in Charleston County. |

77. Upon informa'tion and bélief, Slouthcoast was engaged as a
subcontractor to Meeting Street Builders and performed siding and ‘deck
waterproofing work and related compo}xents at Shelmore Village.

78. Upon information and belief, Michael Tenny d/b/;a Synco Enterprises
(*Synco”) is a citizen and resident of Charleston County, South Carolina doing
business as Synco Enterprises in Charleston County. |

79. Upon inforrqation and belief, 'Synco was engaged as a subcontractor to
Meeting Street Builders and performed stucco and masonry work and related
components at Shelmore Village.

80. Upon information and belief, Defendants ELI, Fine, Howe, Southcoast
and Synco provided services, labor and material at Shelmore Village as set forth
above as subcontractors to Meeting Street and may hereinafter be referred to
collectively as “MS Subcontractors.”

- 81. Plaintiffs have experienced numerous instances of water intrusion into the
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building, the common elements, the limited common elements, and the individual
condominium units at Shelmore Village.

82. Recently, an architect and professional engineers inspected Shelmore Village
and discovered numerous construction deﬁcienéies, building code violations, deviations
from manufacturer's specifications and substantial resulting damage.

.83. Plaintiff POA made repeated demands upon Ecovest, Linden, Guarantee and
Atrium to investigate and cure the defects and repair the fesulting damages.

84. These Defendants failed to remedy the defects. Consequently, water
intrusion through the building envelope and resulting damage to the building, common
elements, limltéd common elements and the individual condominium units in addition to

personal property of the members of the Plaintiff POA and Plaintiff Class continued

unabated. , . .

85. Plaintiffs are informed and believe that the damage to Shelmore Village, its
common elements, limited common elements, and individual condominium unlits is a direct
and proximate result of defects and deficiencies In the development, construction and

~ attempted repairs of Shelmore Village, specifically including, but not limited to, the

following:

(@) In failing to remove and re-flash the windows at Shelmore Village in
accordance with the applicable building code and industry standards;

(b) In installing metal head flashing with a negative slope and sealing the
drainage intersection rendering the flashing ineffective;

(c) In failing to install the windows in accordance with the manufacturer's
installation instructions and the applicable building code;

(d) In applying self-adhered flashing tape over the nailing fin at the sill of the
windows preventing drainage;

(e) In failing to Install exterior doors in accordance with the manufacturer’s
installation instructions and the applicable building code;
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(f)

(9)

(h)

(i)
)

(k)

U

(0)

(9)

(r)
(s)
(t)
(u)

(v)
(w)

[n falling to install the stucco cladding in accordance with ASTM C-926
and 1063 and other applicable industry standards;

In failing to install the stucco cladding with appropriate through-wall
flashings or other drainage mechanisms;

In failing to install the stucco cladding in accordance with the applicable
building code;

In failing to appropriately seal or caulk the stucco cladding;

In failing to install the stucco cladding in accordance with the,
manufacturer’s installation instructions;

In failing to Install the brick cladding in accordance with. mdustry-.'.'-

standards and the applicable building code;

In_falling to install horizontal joint reinforcing within the brick cladding
assembly; :

In failing to install appropriate flashings or weep assemblies in the brick
cladding;

In falling to appropriately install through'-wall ﬂashing assemblles In the
brick cladding;

In failing to install steel lintels with appropriating coating so as to protect
them from the elements resulting in rusting and corroded lintels;

In falling to Install the cementitious siding in accordance with
manufacturer’s installation instructions and the applicable building code;

In failing to install the weather resistive barrier in a workmanlike manner,
in accordance with the applicable building code and manufacturer’s
installation instructions;

In failing to install an continuous waterproofing systerh;

In installing defective windows;

In falling to install the exterior cladding in a leak-proof manner;

In failing to install appropriate sealant joints at the mtersectlons of
dissimilar materials in the building envelope;

In failing to install the roof in a leak-proof manner;

In failing to flash deck-to-wall intersections;
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(x) In failing to install a continuous water management system in the
building envelope;

(y) In failing to undertake repairs commensurate with industry standards,
manufacturer’s installation instructions and the applicable building code;

(z) In falling to undertake repairs to arrest water intrusion into the buildings‘

(aa) In failing to properly and adequately mvestrgate the nature of the
defects;

(bb) In failing to act as a reasonably prudent developer would act under
similar circumstances; :

(cc) In failing to act as a reasonably prudent contractor and subcontractor
would act under similar circumstances; .-

(dd) In falling to act as a reasonably prudent design professional would act
under similar circumstances; and

(ee) In such other fallures as will be shown through the dlscovery and trial of

this matter.

. 86. Plaintiffs are informed ‘and belleve that various components™ of Shelmore -

Village, Including those listed above, are not in compliance with the bullding codes and

standards which were applicable to this project at the time of construction and must be‘

replaced or rernedied to comply with current bullding codes and standards applicable to
this‘project.
 87. At the time the Certificates of Occupancy were issued, Shelmore Village

contained latent defects.

88. The Plaintiffs have been and will continue to be proximately damaged by the
latent construction defects existing at Shelmore Village.

89. The latent design and construction defects caused substantial consequential
end resulting dantage to various non-defective components of Shelmore Village's common
elements, limited comrhon elements, and the individual condominium units, in the form of,

inter alia, water intrusion, water damage, rusted/failing fasteners and framing members,
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damage to decks and balconies, damagé to insulation, wood components, interior 'trim,
interior drywall, and non-defective elements o% the brick, siding, deck, balconies, windows,
doors, roof, soffit, and water management systems.

90. Notwlthstanding that Plaintiffs have properly maintained Shelmore Village
during the period of homeowner éontrol, the construction defects set forth herein caused
occurrences In the form of leaks, defects, and failures within the wall, which are not readily
apparent to one examining the exterior surface thereof,

91. The latent construction defects resulted in continual exposure_ to the -same
generally harmful conditions over time in the form of repeated injurious events that occurred
each and every year since construction, and constitute “occurrences" and compensable
damage. The latent construction defects resulted in repeated water intrusion into the
- Shelmore Village, failure of the components of the exterior envelope, failﬁre of the stfucﬁtural
systems, and other consequentlél damages. Further, the neglig;ncé'c-;f éach De.fe'n‘d'ant
herein resulted in damage to the work of the other contractors, subcontractors and trades
and in darﬁage to Shelmore Village, the Plaintiffs’ property, and tHe Plaintiffs’ use and
enjoyment of Shelmore Village,

| 92. Due to the c;)nstruction defects and resulting property damage, Plaintiffs
have, and in the future will be forced to expend significant sums of monéy to repair the
darﬁage, will have to pay for professional fees to Investigate the full extent of the problems,
to design remediation plans and specifications to correct the design and construction
deﬂcienéies, and to implément the remediation plan for Shelmore Village.

903. Additionally, Plaintiffs have suffered, and will continue to suffer, loss of use
and enjoyment of Shelmore Village, its common areas, limited common areas, parking
areas and individual condo‘minium units. Such loss and Interference with the use and

enjoyment of Shelmore Village will continue through the time in which repairs are
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undertaken.

94. As a direct and proximate result of the Defendants’ actions, Plaintiffs have
spent and will continue to expend substantial sums of money in order to investigate,
renovate and restore Shelmore Village, to. maké it safe and habitable and, in addition
thereto, Shelmore Village hés suffered a loss in value and depreciation by virtue of the
defects and damages. In addition, Plaintiffs will be required to expend substantial sums
- which include, but are not limited to, the cost of the investigétion,‘the design of the repair, the
repair itself and other actual, incidental, consequential, special, direct, and indirect damages -
all to Plaintiffs’ damage In an amount to be determined.

95. . As a result of the conduct referenced herein, Plaintiffs are entitled to punitive
damages in an'.amount to be determined. |

96. This matter arises out of the design, development, -construction, repair, -
renovation, marketing and séle of Shelmore Village, located in Charleston County.

97.  This Honorable Court has jurisdiction over all subject matter alleged herein and
ovér all parties hereto, and venue Is prope'r in this forum.

CLASS ACTION ALLEGATIONS

98. Plaintiff Smith, and other similarly situated unit owners, owns an undivided
interest in the common elements and limited common elements of Shelmore Village.

99. Pursuant to the common law of South Carolina and Rule 23 of the South
Carolina Rules of Civil Procedure (“SCRCP”), Plaintiff Smith brings this action both
individually and as a proposed class action against I?efendants on behalf of himself -and all
other similarly situated persons and entities, that own condominium units within Shelmore
‘ Village (hereinafter referred to co’llectively as the “Class”). The Class Is more particularly
defined as follows: |

All persons and/or entities that own condominium units within Shelmore
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Village.
Excluded from the Class are:
(@)  Any Judge presiding over this action and members of their families;
(b)  Defendants and any entity in which Defendants have a controlling
"~ interest or which have a controlling interest in Defendants and -

Defendants' current or former employees, investors, members, or
officers; : .

(c)  Any former owner of a condominium unit; and

Tt s (d)  All persons who properly execute and file a timely request for exclusion
from the Class. ' - .- e L

100. As representatives of the Class defined herein pursuant to Rule 23(a) of the
South Carolina Rules of Civil Procedure, the Plaintiffs seek to recover monetary damages

from the Defendants, for negligence, gross negligence, recklessness, wantonness,

willfulness, breach of fiduciary duties, breach of express and Implied warranties, with ---

respect to their duties as a developer in the development, marketing, sale of, administration,
care, and maintenance and/or repair of Shelmore Village, as well as their duties to design
and construct Shelmore Villége free from defects and in accordance with all applicable
building and dwelling codes.

101, Numerosity: The Class is composed of In excess of forty-one persons or
entities geographically dispersed throughout the State of South Carolina and other states,
the joinder of whom in ’one action Is impractical. When spouses and co-owners are
considered, the Class is expected to be in excess of eighty persons or entities. |

102. Commonality. Questions of law and fact common to the Class exiét as to all
members of the Claés and predominate over any questions affecting only individual
members of the Class. These common legal and factual issues include, but are not limited

" to, the following:

(a) Whether the exterior cladding systems (brick, cement éiding and
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(i)

)

stucco) were installed in accordance with the applicable building code;
Whether the Defendants neghgently mstalled the windows;
Whether the Defendants negligently falled to install thru-wall ﬂashlngs

Whether the Defendants negligently installed a weather resistive
barrier; : .

Whether Defendants knew or should have known of these defects;

Whether repairs undertaken by the Defendants were performed in a
negligent or grossly negligent manner;

Whether Defendants have acted or refused to act on grounds
generally applicable to the Class;

Whether Defendants are financially responsible to pay the full costs
and expenses of repairs; .

Whether Plaintiffs and the Class are entitled to compensatory
damages, including, among other things: (i) compensation for all out-
of-pocket monies expended by other members of the Class for
repairreplacement of buildng components, as well as
repair/replacement of other property damage; (i) temporary repairs;
and (ill) compensation for loss of use; and

Whether the Plaintiffs are entitled to prejudgment interest attorneys'
fees and costs from Defendants.

103. Typicality: Plaintiff Smith’s-claims are typical of the claims of the members of

the Class, as all such claims arise out of Defendants’ wrongful conduct in the design,

development, construction, reconstruction, marketing, selling, management and repair of

Shelmore Village.

104. Adequate Representation: Plaintiff Smith will fairly and adequately protect the

linterests of the members of the Class and has no interests antagonistic to those of the

Class. Plaintiffs have retained counsel experienced in the prosecution of construction

defect claims and complex litigation, including condominium defect claims and class

actions.

105. Predominance and Superiority: This class action is appropriate for
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certification because questions of law and fact common to the members of the Class
predominate over questions affecting only individual members, and a Class action is
superior to other available methods for vthe fair and efficient adjudication of this
controversy, since, among other things, individual joinder of all members of the Class is

impracticable. Should individual Class Members be required to bring separate actions, this

Court would be confronted with a multiplicity of lawsuits burdening the court system while 4

also creating the risk of inconsistent rulings and contradictory judgments. In contrast fo
proceeding on a case-by-case basis, in which inconsistent results will magnify the delay
and expense to all parties and the court system, this .class action' presents far fewer
management difficulties while providing unitary adjudication, economies of scale and

comprehensive supervision by a single Court.

.106. Defendants have acted on grounds generally applicable to the Class.- Class - - -

certification Is appropriate under South Carolina law because Defendants engaged in a
| uniform and common practice vis-a-vis each class member. All Class Members have the
same legal right to, and Interest in, ‘redress for damages associated with the defective
conditions existing within Shelmore Village.

107. Plaintiff POA and the Class, who are gll members of the POA, envision no
,.unusual difficulty in the management of this actionh as a class action.

108. Each Class Member has an interest of more than $100.00.

109. The amount of money at stake for each Class Member is not sufficient for
each member to hire their own counsel, forensic engineers and architects and bring their
own action.

' . FOR A FIRST CAUSE OF ACTION
(Breach of Implied Warranty of Habitability as to Ecovest)

110. Plaintiffs incorporate the allegations of the foregoing paragraphs as if fully
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restated herein. |
111. In marketing and selling Shelmore Village or otherwise placing Shelmore
Village into the stream of commerce, Ecovest, by operation of law, impliedly warranted that
Shelmore Village would be habitable and free from all defects.
. 112. Ecovest breached the implied warranty of habitability by constructing,
renovating, repairing, marketing and selling a defective project as set forth above.

113. As a direct, foreseeable and proximate result of Ecovest's breach of the implied

warranty of habitability, the Plaintiffs suffered significant phyéical damage to Shelmore -

Village, including water intrusion, loss of use, as well as diminution In its value. The Plaintiffs
have further been damaged In that they have spent, and will continue to ekpend, large sums
of money in order to determine the extent of the damage to She|moré Village and to repair it.

114. Any attempts by Ecovest to disclaim the warranty of habitablility are void and
unenforceable under the law of South Carolina as interpreted by the South Carolina
‘Supreme Court in ‘that, inter alia, the purported disclaimer was not conspicuous and, does
not specifically mention the warranty of habitability, and was not specifically bargained for
v;/ith Plaintiffs or with the other individual condominium unit owners or purchasers.

115. Plaintiffs are entitled to a judgment against Ecovest in an amount to be
proven ‘at trial for all direct, indirect, actual, resulting and consequentiai damages
proximately caused by Ecovest's breach of the warranty of habitability.

FOR A SECOND CAUSE OF ACTION
(Breach of Fiduciary Duty as to Ecovest)

116. Plaintiffs incorporate the allegations of the foregoing paragraphs as if fully .

restated herein.
.117. During the time that Ecovest controlled the actions of the Board of Directors,

Ecovest and Jeffrey Roberts, Joe Jarvis, Jason Fabrizio, Austin Stone and Jack Brickman
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owed the Plaintiffs, and all other unit owners, a fiduciary duty to place the interests of the
Plaintiffs and the POA above the interests of Ecovest. This fiduciary duty included a duty
to conduct al good faith investigation of all possible deéigﬁ and construction deficiencies at
Shelmore Village without regard to whether Ecovest was ultimately liable for all damages
‘arising from the‘ deficiencies in design, construction and repair and to make appropriate
and code-compliant repairs. ’

118. Ecovest also owed a non-delegable duty to the Plaintiffs to ensure that all of
* the common elements and limited common elements of Shelmore Viliage were éither in
good repair and in compliance with all applicable bullding codes, or that sufficient funds
had been provided to the POA by Ecovest to make any necessary repairs-at the time of
transition of control of the Board from Ecovest to the owners of Shelmore Village
condominium units. |

119. Ecovest and the Ecovest-appointed Board .of Directors failed to maké..the
needed repairs to the common elements, limited common elements, and other building
. components before transition of control of the Board from Ecovest to the owners of'
Shelmore Village condominium units and failed to mitigate continuing damage to Sheimore
Village and, instead, made repairs they knew, or should have known, were cosmetic in
" nature without addressing the root cause of the water intrusion and without providing a
pérmanent solution.

120. Further, in violation of South Carolina law, Ecovest failed to adequately fund
the POA so that it could make the necesééry repairs. "

121. By failing to repair the common elements, limited common elements, aﬁd
o;ther buiilding components and by failing to properly fund the POA for the purpose of
making such repairs, Ecovest and the Ecovest-appointed Board of Directors breached

their fiduciary duties and other non-delegable duties owed to the Plaintiffs.

Page 23 of 49




2:16-cv-03603-DCN  Date Filed 11/10/16 Entry Number 1-2  Page 28 of 53

122, As a proximate and direct result of the breach of fiduciary duties on the part of
Ecovest and the Ecovest-controlled Board of Directors, Plaintiffs have spent and will
continue to expend substantial sums of money in order to renovate and restore Shelmore
Village to make it safe and habitable, and in addition thereto, Shelmore Village suffered a .
-loss in value and depreciation by virtue of the defects and damages. In addition, Plaintiffs
will be required to expend substantial sums which include, but are not limited to, the cost of
the investigation, the design of the repair, the repair itself and other actual, incidental,
consequ‘ential, special, direct, and indirect damagesﬁall to Plaintiffs’ damage in"an amount to
be determined..

123, Additionally, Plaintiffs have suffered, and will continue to suffer, loss of use of
their units as well as the common areas and the limited common' areas of the building.
Such loss will continue through the interference with the use and enjoyment of the
common areas and limited common areas during the time in which construction repairs are
undertaken to Shelmore Village.

124, The Plaintllffs are entitled to a judgment against Ecovest for all actual, direct,
indirect, resulting ‘and consequential damages proximately caused by the breach of their

fiduclary and other non-delégable duties in an amount to be proven at trial.

FOR A THIRD CAUSE OF ACTION
(Negligence / Gross Negligence as to Ecovest)

125. Plaintiffs hereby incorporate the allegations of the foregoing paragraphs as if

fully restated herein.

126. As the developers of Shelmore Village, Ecovest owed a duty of due care to
the Plaintiffs in ovérseeing the construction, renovation, management, and operation of

Shelmore Village.

~127. Ecovest breached the duty of due care they owed to Plaintiffs by marketing,
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developing, constructing, renovating and selling a defective condominium project as set
forth above, as well as through one or more of the following particulars:

(a) By failing to properly select the professional engineer, general contractor,
and materials used in the construction and renovation of Shelmore
Village;

(b) By failing to properly oversee the design, construction and renovation,
including the selection of contractors and subcontractors, of Shelmore
Village when they planned to sell the condominium units to members of
the public for profit;

(c) By failing to heed the warnings of thelr desxgn professwnal Clancy Wells
Architects; ) .

(d) By failing to follow design and repair specifications of their design
professional, Clancy Wells Architects; '

(e) By negligently making misrepresentations to the Plaintiffs concerning the
quality of the construction of Shelmore Village;

(f) By failing to properly and prudently fund and effect repalrs to the common
elements, limited common elements, and .individual units of Shelmore
Village when they controlled the POA and its Board of Dlrectors :

(g) By failing to properly and prudently fund the POA before transition of
" control of the Board to the Individual condominium unit owners;

(h) By engaging in self-dealing and self-interested transactions while allowing
the defects and resulting damage at Shelmore Village to continue
unabated;

(i) By attempting to Insert anti-suit provisions in Shelmore Village’s governing
documents without negotiation, discussion, or consent from the owners;

(j) By attempting to insert warranty waivers in Shelmore Village's governing
documents without negotiation, discussion or consent from the owners;
and

(k) In such other failures that will be shown during the discovery of this case
and at trial.

128. The negligent acts and omissions of Ecovest were the proximate causes of
éonstruction and design deficiencies set forth above, which resulted in property damage
and financial damages to Plaintiffs.

129. Due to the design and construction defects and resulting property damage
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caused by Ecovest's negligence, Plaintiffs have spent, and will continue to expend,
substantial sums of money in order to renovate and restore Shelmore Village to make it safe
and habitable. In addition thereto, Shelmore Village suffered a loss in value and depreciation
by virtue of the defects and damages which include, but are not limited to, the cost of the
ihvestigation, the design of the repair, the repair itself and other actuél, incidental,
consequential, special, direct, and indlrect' damages all to Plaintiffs’ damage in an amount to
be determined.

130. Additionally, Plaintiffs have, ar.)d’will continue to, suffer IossA of‘u>sea‘<.)f thtza~
common areas and the limited common areas of Shelmore Village. Such loss will continue
through the interference with the use and enjoymen_t of the common areas and limited
common areas of Shelmore Village during the 'time in 'whicﬁ construction repair's are
undertaken. |

131. As al direct and proximate result of the negligence and gr‘oés negligence of
Ecovest, the P-Iaintiffs are entitled to a judgment against Ecovest for all actual, direct,
indirect, resulting, consequential and punitive damages in an amount to be determined ‘at
the trial of this case.

FOR A FOURTH CAUSE OF ACTION
(Amalgamation as to Ecovest)

132. Plaintiffs incorporate the allegations of the foregoing paragraphs as if fully
restated heréin. |

133. Ecovest Development, LLC and Ecovest Charleston, LLC collectively held -
themselves out to the Plaintiffs and the public as fhe developer of Shelmore Village.

134. Upon information and belief, Ec‘ovest Development, Ecovest Charleston and
their agents, officers, directors, members, and owners wholly own and/or completely

dominate and control Ecovest S&S Shelmore Development, LLC.
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135. Upon information and belief, Ecovest S&S Shelmore Development, LLC at all
times relevant to this action:

(a) Failed to observe corporéte formalities;

(b) Was grossly undercapitalized for the purposes of the corporate
undertaking, to wit, the development, construction, renovation, marketing,
and sale of Shelmore Village and the remediation of any and all defects in-
the design and construction of Shelmore Village;

(c) Was controlled by Ecovest Development and Ecovest Charleston and
their agents, officers, directors, members and owners to such an extent
that It was merely a fagade for the operations of Ecovest Development
and Ecovest Charleston and their agents, officers, directors, members
and owners; :

(d) Does not have any functioning officers or directors that are independent of .
Ecovest Development and Ecovest Charleston; .

(e)Does not have any employees that are independent of Ecovest
Development and Ecovest Charleston; - i ' :

(f), Shares the same address and telephone Aumber: as Ecovest
Development and Ecovest Charleston; and

(g) Is functionally insolvent.

136. In addition, upon Information anci~ belief, any and all fund's that were paid .to
Ecovest S&S Shelmore Develb'pment, through the sale of thé individual units contained
" within Shelmore Village, were siphoned from the comp‘any by Ecovest‘, and its agents,
directors, officers, members and/or owners.

137. Ecovésf Development, Ecovest Charleston and their agents; directors, officers,
members and/or owners, dominated and controlled Ecovest S&S Shelmore Development
such that it was merely an alter egd of Ecovest Development and Ecovest Charleston set up’
to shield Ecovest Development and Ecovest Charleston from liability resulting from their
marketing, construction, renovation and sale of Shelmore Village.

138, Upon information and belief the interésts of Ecovest Development, Ecovest

N

Charleston and their agents, directors, officers, members and/or owners, and Ecovest S&S
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Shelmore Development are so amalgamated that the Plaintiffs are entitled to disregard the
corporate forms and recover against Ecovest Development and Ecovest Charleston.

139. Further, Ecovest Development's website (www.ecovestcharleston.com),

other marketing materials, and press releases claim Shelmore Village to be one of |ts

developments.

140. It would be inequitable to allow the true developers to hide behind a corpore{e

shield that has no basis in fact for the express purpose of avoiding their obligations,

responsibilities and liabilities to the Plaintiffs.
141. Because the interests of Ecovest Development, Ecovest Charleston and their
agents, directors, officers, members and owners, and Ecovest S&S Shelmore Development

are so amalgamated,'PIaintii’fs are entitled to disregard the corporate forms and recover

against Ecovest Development, Ecovest Charleston and thelr agents, directors, officefs,‘

members and owners in an amount to be determined by the trier of fact.
FOR A FIFTH CAUSE OF ACTION
(Negllgence / Gross Negligence as to Linden Construction, Defendant
Subcontractors and Atrium Builders)

142, Plaintiffs Incorporate the allegations of the foregoing paragraphs as if fully
restated herein. |

143, Linden and Atrium, and Defendant Subcontractors, either by their own
employees or threugh the use of subcontractors, constructed and renovated Shelmore
Village, its common elements and limited common elements.

144. At all times relevant hereto, Linden, Defendant Subcontractors and Atrium and
their agents, servants, employees, and/or subcontractors undertook and owed a duty to the
~ Plaintiffs and its members to perforrﬁ their work at Shelmore Village in accordance with the

applicable building and dwelling codes, approved construction plans and specifications, and

in a careful, diligent, and workmanlike manner, free from latent defects.
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145. Linden, Defendant Subcontréctors and Atrium and their agents, servants,
employees, and/or subcontractors were negligent, careless, reckless, wiliful and wanton in
failing to perform their work in accordance with the applicable building and dwelling codes,
approved construction plans and specifications, and in failing to perform their work in a
careful, diligent, and workmanlike manher, free from latent defects, thereby breaching the

above-referenced duties by, but not limited to, the particulars previously set forth above.

146. As a direct, foreseeable and proximate result of the negligence and gross -

negligence of Linden, Defendant Subcontractors and Atrium, Plaintiffs have spent and will -

* continue to expend substantial sums of money in order to renovate and restore Shelmore
Village to make it safe and habitable, and In addition thereto, Shelmore Village suffered a

loss.in value and depreciation by virtue of the defects and damages. In addition, P!.aintlffs will

be required to expend substantial sums which include, but are-not limited to, the cost of the -

investigation, the design of the repair, the repair itself and other actual, incidental,
consequential, special, direct, and indirect damages all to Plaintiffs’ damage in an amount to

be determined.

147, Additionally, Plaintiffs have, and will continue to, suffer loss of use of the .

common areas and the limited common areas of Shelmore Village. Such loss will continue
through the interference with the use and enjoyment of the common areas and limited
common areas of Shelmore Village during the time in which construction repairs are
undertaken.

148, The violation of applicable building codes constitufes negligence per se.

149. The breach of duty, code violations, and deviations from industry standards on
the part of Linden, Defendant Subcontractors and Atrium and their agents, servants,
employeés and/or subcontractors constitute gross negligence, entitling Plaintiffs to an award

of all actual, direct, indirect, resulting, consequential, and punitive damages.
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150. As a result of the negligence and gross negligence of Linden, Defendant
Subcontractors and Atrium and their agents, servants, employees and/or subcontractors,
the Plaintiffs are entitled to a judgment against Linqen, Defendant Subcontractors and
Atrium for all actual, direct, indirect, resulting, consequential, and punitive damages in an
amount to be determined at the trial of this casé. ‘ |

FOR A SIXTH CAUSE OF ACTION»

(Breach of Implied Warranty of Workmanlike Service as to
Linden Construction, Defendant Subcontractors and Atrium Builders)

161. Plaintiffs incorporate the allegations of the foregoing paragraphs as if fully

restated herein.
152. By undertaking and performing construction work at Shelmore Village,

Linden, Defendant Subcontractors and Atrium Impliedly warranted that their work would be

performed in a careful, diligent, and workmanlike manner and would be free from.all defects: —r . -

.153. Linden, Defendant Subcontractors and Atrium and their agents, servants,
employees and subcontractors breached the implied warranty of workmanlike service by
constructing a project with the defects and deficiencles set forth above.

164, Plaintiffs have been proximately damaged by Linden, Defendant
SuBcontractors and Atrium’s breach of their implied warranty of wdrkmaﬁllke service In that
Plaintiffs have spent, and will continue to expend, substantial sums of money in order to
renovate and restore Shelmore Village to make it safe and habitable. In addition thereto,
Shelmore Village suffered a loss in value and depreciation by virtue of the defects and
damages which include, but are not limited to, the cost of the investigation, the design of the
repair, the fepair itself and other actual, incidental, consequential, special, direct, and indirect
damages all to Plaintiffs’ damage in an amount to be determined.

165. Additionally, Plaintiffs have, and will continue to, suffer loss of use of the

common areas and the limited common areas of Shelmore Village. Such loss will continue

7

Page 30 of 49




2:16-cv-03603-DCN  Date Filed 11/10/16 Entry Number 1-2  Page 35 of 53

through the interference with the use and enjoyment of the common areas and limited
common areas of Shelmore Village during the time In which construction repairs ‘are
undertaken.

156. As a direct and proximate result of Linaen, Defendant Subcontractors and
- Atrium’s breach of their implied warranties, Plaintiff is entitled to a judgment against
Linden, Defendant Subcontractors and Atrium for all actual, direct, indirect, resulting arrd
consequential damages in an amount to be proven at the trial of this case. -

FOR A SEVENTH CAUSE OF ACTION
(Breach of Performance Bond as to Linden and Guarantee)

167. Plaintiffs hereby incorporate the allegations of the foregoing paragraphs as if
fully restated hereln

158. Guarantee provided a. surety bond to the Plalntlff POA guaranteelng the
- proper ‘performance of the obligations of Linden and others supplymg Iabor and matena‘I. )
for the renovation of Shelmore Village.

159. Guarantee has actual notice of Linden’s ‘breach of its ’obligations.
Nevertheless, Guarantee has falled and refused to guarantee Linden's proper
performance of its work, thereby breaching the terms of Its bond.

160. Plaintiffs have been damaged by Guarantee's breach of its bond and
Plaintiffs are entitled to recover from Guarantee any and all damages that ,P}laintiffs may
suffer as a result of Linden's breach of its obligations, duties and Linden's negligence..

FOR AN EIGHTH CAUSE OF ACTION
(Breach of Warranty as to Broadway)

161. Plaintiffs hereby incorporate the allegations of the foregoing paragraphs as if
fully restated herein.
162. Upon information and belief, Broadway, pursuant to his contract with

Ecovest, expressly warranted that his plans, specifications, details, instructions and other - '
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\

instruments of service would be in compliance with all applicable ordinances, codes,
regulations, statutes, and industry standards.
163. Broadway warranted the sufficiency of his design, plans, speciﬂcations,
details and instructions for Shelmore Village to the Plaintiffs.
164. Plaintiffs are beneﬁciaries of the express.and implied war\ranties provided by
Broadway. , ‘
165. As indicated in the Affidavit of Jason D. Greg,c\Jrie, PE, CFM, which is attached
hereto 'as Exhibit A, and which is incorporated herein by reference, Broadway breached his
- express and implied warrantles by failing to design the Shelmore Village renbvationé free
from defects and in compliance with the applicable building codes and industry standards
and otherwlise directing that work be performed Iin violation of the applicable building code,
manufacturer's installation instructions and industry standards of caré. |
166. Plaintiffs have been proximately damaged by Broadway’s. breach of his
express and implied warranties in that Plaintiffs have spent, and will continue to expend,
substantial sums of money.in order to renovate and restore Shelmore Village to make it safe
and habitable. In addition ther.éto, Shelmoré Village suffered a loss in value and depreciation
by, virtue of the defects and damages which Include, but are not limited to, the cost of the
investigation, the design of the repair, the repair itself and other actual, inéidental,
consequential, special, direct, and indirect damages all to Plaintiffs’ damage in an amount to
be determined. |
167. Additionally, Plaintiffs have, and will continue to, suffér loss of use of tHe
commoﬁ areas and the limited common areas of Shelmore Village. Such loss will continue
tHrough the interference with the use and enjoyment of the common areas and limited

common areas of Shelmore Village during the time in which construction repairs are

undertaken.
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168. As a direct and proximate result of Broadway's breach of express and implied
warranties, the Plaintiffs are entitled to a judgment against Broadway for all actual, direct,
indirect, resulting and conseguential damages in an amount to be proven at trial.

FOR A NINTH CAUSE OF ACTION
(Negligence | Gross Negligence as to Broadway)

169. Plaintiffs incorporate the allegations of the foregoing paragraphs as if fully
restated herein.

~..170. Broadway agreed to provide professional engineering services for the design

and engineering of the renovations at Shelmore Village, specifically including, buf not

limited to, the issuance of plans, specifications, detalils, direétives and instructions for the
renovation of Shelmore Village. These documents and/or instrur.nents of service were
required to be in compliance with all abplicable ordinances, building codes, regulations,
statutes, and industry standards. | R

171. Upon information and belief, Broadway agreed to make periodic visits to
Shelmore Village during construction and perform other contract administration services to
observe, among other things, whether the construction was belng completed in
accordance W|th the plans and specnﬂcatlons and all applicable buudmg codes

172. ltwas foreseeable that Plamtlffs and its members as the owners of Shelmore
Village' common elements and limited common 9lements, would be damaged if Broadway
breached the above-referenced duties. As such, Broadway owed a duty of due care to the
Plaintiffs and its members.

173. As indicated In the Affidavit of Jason D, Gregorie, PE, CFM, which Is attached
hereto as Exhibit A, and which is incorporated herein by reference, Broédway breached his
duty of care in the following particulars, including but not limited to:

(a) Failing to properly design and prepare specifications, details and
instructions for Shelmore Village which were compliant with all applicable
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building codes and professional standards;

(b) Failing to specify products that were in compliance with applicable
building codes;

(c) Falling to design and specify an exterlor cladding system for Shelmore
thlage with an adequate water management system to prevent water
from intruding into the interior of the condominium units or the wall cavmes -
of the buﬂdlng, -

(d) Failing to design and specify an adequate water management system in
and around building openings, including, but not limited to, the exterior
windows at Shelmore Village;

(e) Failing to design and spe'cify deck-to-wall intersection watefproeﬁrigj that -

complies with applicable building codes and design standards;

(f) Failing to properly administer, observe and inspect the construction of .
Shelmore Village for compliance with the plans and spec1ﬁcat|ons and
applicable building codes;

(g) In specifically directing work that was In violation of the applicable building
code, manufacturer's installation instructions and industry stahdards; oo

(h) Failing to properly carry out inspections and contract administratioh duties;

(i) Failing to act as a reasonably prudent design professional would act
under simliar circumstances;

(j) Failing to detect deficient and non-code compliant work by Lihden, Atrium |
and their subcontractors; and

(k) Such other breaches of the standard of care which are determined during
the ongoing investigation of design deficiencies at Shelmore Village. ‘

174. As a direct, foreseeable and proximate result of the negligence, design
defects and resulting property damage, Plaintiffs have spent, and will continue to expend,
substantial sums of money in order to'renovate and restore Shelmore Village to make it safe
and habitable. In addition thereto, Shelmore Village suffered a loss in value and deprec»atlon
by-virtue of the defects and damages which include, but are not limited to, the cost of the
investigation, . the -design of the fepair, the repair itself and other actual, incidental,
consequential, special, direct, and indirect damages all to Plaintiffs’ damage in an amount to

be determined.
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175. Additionally, Plaintiffs have, and will continue‘to, suffer loss of use of the
common areas and the limited common areas of Shelmore Village. Such loss will continue

" through the interference with the use and enjoyment of the common areas and limited

common areas of Shelmore Village during the time in which construction repairs are

undertaken.

- 176. As a direct and proximate result of Broadway's negligence,- Plaintiffs are

entitled to a judgment against Broadway for all actual, direct, indirect, resulting and

L SRS T T R

consequential damages in an amount to be proven at frial.

FOR A TENTH CAUSE OF ACTION
(Breach of Implled Warranty of Habitability as to Meeting Street)

177. Plaintiffs incorporate the allegations of the foregoing paragraphs as if fully

restated herein.

478, In desligning, developing, marketmg and selling Shelmore Village or otherwise

‘placing Shelmore Village into the stream of commerce, Meeting Street, by operatlon of law,
Impliedly warranted that Shelmore Vlllage would be habitable and free from all defects |
179. Meeting Street breached the implied warranty of habltablllty by desngnlng,

developing, constructing, marketing and selling a defective project as set forth above.

180. As a direct, foreseeable and proximate result of Meeting Street’s breach of the |

implied warranty of habitability, the Plaintiffe suffered significant' .physical damage to
Shelmore Village, including water intrusion, loss of use, as well as diminution in its value.
The Plaintiffs have further been damaged in that they have spent, anAd'.wilI continue to
expend, large sums of money in order to determine the extent of the damage to Shelmore

Village and to repair it.

181, Any attempts by Meeting Street to disclaim the warranty of habitability are '

void and unenforceable under the law of South Carolina as interpreted by the South
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Carolina Supreme Court in that, inter alia, the purpoﬁed qlisclaimer was not conspicuous
and, does not specifically men{tion the warranty of habitability,. and was not specifically
bargained for with Plaintiffs or with the other individual condominium unit owners or
purchasers.

182. Plaintiffs are entitled to a judgment against Meeting Street in an amount to be
proven at trial for all direct, indirect', actual, resulting and consequential damages
proximately caused by Meeting Street’s breach of the warraﬁty of habitability.

FOR AN ELEVENTH CAUSE OF ACTION ~ ~. .. =
(Negligence / Gross Negligence as to Meeting Street)

183. Plaiqtiffs h‘ereby incorporate the allegations of the foregoing paragraphs as if
fully restated herein. | |

184. As the original developers of Shelmore.VilIage, Meeting Street.-owed a duty of
due ‘care -to the Plaintiffs In overseelng the design, development, construction;
hanagement, and operation of Shelmore Village. '

185. Meeting Street breached the duty 6f due care they owed to Plaintiffs by
marketing, designing, developing, constructing, and selling a defective condominium
project as set forth above, as well as through one or more of the following particulars:

(a) By failing to properly select the design profeésional, general contractor,
and materials: used in the construction and renovation of Shelmore
Village;

(b) By failing to properly oversee the design and construction, including
the selection of contractors and subcontractors, of Shelmore Village
when they planned to sell the condominium units to members of the
public for profit;

(c) By negligently making misrepresentations to the Plaintiifs concerning.
the quality of the construction of Shelmore Village;

(d) By failing to properly and prudently fund and effect repairs to the

‘ common elements, limited common elements, and individual units of .
Shelmore Village when they controlled the POA and its Board of
Directors;
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(e) By engaging in self~dealihg and self-interested transactions whiie
allowing the defects and resulting damage at Shelmore Village to
continue unabated; '

() By attempting to insert anti-suit provisions in Shelmore Village’s
' governing documents without negotiation, discussion, or consent from
the owners; -

(g) By attempting to insert warranty‘waive.rs in Shelmore, Village's
governing documents without negotiation, discussion or consent from
the owners; and

(h)  In such other failures that will be shown during the discovefy of this ca's_e“

and at trial.

186. The negligent’ acts and omissions of Meeting Street ‘are tHe proximéfé

causes of construction and deslgn deficiencies set forth above, which resulted In property

damage and financlal damages to Plaintiffs.

187. Due to the ,désign and- construction defects and resulting property damage

caused by Meeting Street's negligence, Plaintiffs have spent, and will continue tq expend,. .. _.

substantial sums of money In order to renovate and restore Shelmore Village to make It safe
and habitable. - In -addition thereto, Shelmore -Village- suff‘er'ed- a loss  in value and
depreciation by virtue of the defects and damages; which include, but are not limited to, the.
cost of the inveﬂstigation, the design of the repalr, the repair itself and other actual, incidental,
consequential, special, direct, and indirect damages all to Plaintlffs' damage In an amount to
be determined.

188. Additionally, Piaintiffé have, and will continue to, suffer loss of use of the

common areas and the limited common areas of Shelmore Village. Such loss will continue

through the interference with the use and enjoyment of the common areas and limited.

common areas of Shelmore Village during the time in which construction repairs are

undertaken.

189. As a direct and proximate result of the negligence and gross negligence of
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Meeting Street, the Plaintiffs are entitled to a judgment against Meeting Street for all
actual, direct, indirect, resulting, consequential and punitive damages in an amount to be

determined at the trial of this case.

FOR A TWELFTH CAUSE OF ACTION
(Negligence / Gross Negligence as Meeting Street Builders and MS Subcontractors)

190. Plaintiffs incorporate the allegations of the foregoing paragraphs as if fully -
restated herein.

-.--491. Meeting Street Builders and MS Subcontractors, either by their own
employees or through the use of subcontractors, constructed all or pbrtibns of..S'heI'more‘
Village, its common elements and limited common elements.

192. - At all times relevant hereto, Meeting Street Builders and MS Subcontractors,
thelr agents, servants, employees, and/or subcontractors undertook and owed a duty to the
Plaintiffs and its members to perform their wofk at Shelmore Village i accordance with the
app‘licable building and dwelling codes, approved construction plans a‘.nd specifications, and
in a careful, diligent, and workmanﬁke manner, free from latent defects.

193. Meeting Street Builders and MS Subcontractors, their agents,' servants,
employees, and/or subcontractors were negligent, careless, reckless, willfgl and wanton in
failing to perf’orm their work in accordance with the applicable building and dwelling codes,‘
approved construction plans and specifications, and In failing to perform their work in a ‘
careful, diligent, and workmanlike manner, free from latent defects, thereby breaching the
above-referenced duties by, but not limited to, the particulars previously set forth above.

194, As a direct, foreseeable and prdximate result of the negligence and gross
negligence of Meeting Street Builders and MS Subcontractors, Plaintiffs have spent and
wfll continue to expend substantial sums of money In order to renovate and restore

Shelmore Vil‘Iage to make it safe and habitable, and in addition thereto, Shelmore Village
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suffered a loss in value and depreciation by virtue of the defects and damages. In addition,
Plaintiffs will be required to expend substantial sums which include, but are not limited to, the
cost of the investigation, the design of the repair, the repair itself and other actual, incidental,

consequential, special, direct, and indirect damages all to Plaintiffs’ damage in an amount to .

be determined.

195. Additionally, Plaintiffs have, and will <continue to, suffer loss of use of the
common areas and the limited common areas of Shelmore Village. Such Ioss wrll continue
through the interference with the use and enjoyment of the common areas and llmltedj
common areas of Shelmore Village during the time in which construction repairs are
undertaken.

186. The vlolatlon of applicable building codes constltutes negligence p_r se.

197. The breach of duty, code violations, ahd devlatlons from Industry standards on
the part of Meseting Street Builders and MS Subcontractors, their agents, servants,
employees and/or subcontractors constitute gross negligence, entitling Plaintiffs to an award
of all actual, direct, indirect, resulting, consequential, and punitive damages.

198. As a result of the negligence and gross negligence of Meeting Street Builders
and MS Subcontractors, thelr agents, servants, employees and/or subcontractors, .
Plaintiffs are entitted to a judgment against Meeting Street Builders and MS
Subcontractors for all actual, direct, indirect, resulting, consequential, and punitive
damages in an amount to be determined at the trial of this case.

FOR A THIRTEENTH CAUSE OF ACTION

(Breach of Implied Warranty of Workmanlike Service as to
Meeting Street Builders and MS Subcontractors)

199. Plaintiffs incorporate the allegations of the foregoing paragraphs as if fully

restated herein.

200. By undertaking and performing construction work at Shelmore Village,
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Meeting Street Builders'and MS Subcontractors impliedly warranted that their work would
be performed in a careful, diligent, and workmanlike manner and would be free from all
defecfs.

201. Meeting Street Builders and MS Subcontractors, their agents, servants,
employees and subcontractors breached the implied warranty of workmanlike service by
constructing a project wilth the defects and deficiencies set forth.

202, Plaintiffs have been proximately damaged by Meeting Street Builders' and .
MS Subcontractors’ breach of their'implied warranty of workmanlike service in that
Plaintiffs have spent, and will continue to expend, substantial sums of money In order to
renovate and restore Shélmore Village to make It safe and habitable. In addition thereto,
Shelmore Village suffered a loss in value and depreciation by virtue 6f the defects and
- .damages which include, but are not limited to, the cost of the invesjigation, the design of the
repair, the repair itself and other actual, incidental, consequential, special, direct, and Indirect
damages all to Plaintiffs’.damage in an amount to be determined.

203. Additionally, Plaintiffs have, and will continue to, suffer loss of use of the
common areas and the limited common areas of Shelmore Village. Such loss will éon'tinue
through the interference with the use and enjoyment of the common areas and limited
common areas of Shelmore Village during the time in which construction repairs are
undertaken.

204, As a direct and proximate result of Meeting Street -Builders’ and MS$S
Subcontractors’ breach of their implied warranties, Plaintiffs are entitled to a judgment
against Meeting Street Builders and MS Subcontractors for all actual, direct, indirect,

resulting and consequential damages in an amount to be proven at the trial of this case.
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FOR A FOURTEENTH CAUSE OF ACTION
(Amalgamation as to Meeting Street)

205. Plaintiffs incorporate the allegations of the foregoing paragraphs as if fully

restated herein.

206. MS Shelmore Village, LLC and Meeting Street Companies, LLC collectively

‘held themselves out to the Plaintiffs and the public as the developer of Sheimore Village.

.207. Upon information and belief, Mesting Street Companies, LLC and its agents

- ._ officers, directors, members, and owners wholly own and/or completely dominate and

control MS Shelmore Village, LLC and Meeting Street Builders, LLC

208. Upon information and belief, MS Shelmore Village, LLC and Meeting‘ Street

. Bullders, LLC at all times relevant to this action:

(a)

(@)

Failed to observe corporate formalities;

Were grossly undercapitalized for the purposes of the 'oorborate'
undertaking, to wit, the development constructlon marketing, and sale
of Shelmore Village;

Were dominated and controlled by Meeting Street Companies and ifs
agents, officers, directors, members and owners to such an extent that
it was merely a fagade for the operations of Meeting Street Companies
and its agents, officers, directors, members and owners;

Do not have any functioning officers or directors that are independent
of Meeting Street Companies;

Do not have any employees that are independent of Meeting Street
Companies;

Share the same address and telephone number as Meeting Street
Companies; and :

Are functionally insolvent.

209. In addition, upon information and belief, any and all funds that were paid to

MS Shelmore Village, through the sale of the individual units contained within Shelmore

Village, were siphoned from the company by Meeting Street Companies, and its agents,

directors, officers, members and/or owners.
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210. MS Shelmore Village and Meeting S{reet Builders and their agents, directors,
officers, members and/or owners, dominated and controlled Meeting Street Companies
such that they were merely alter egos of Meeting Street Compaaies set up to shield Meeting
Street Companies from liability resultlng from their marketing, constructlon and sale of
Shelmore Village. | o

211. Upon information and belief the interests of MS Shelmore Vi!lage.and Me‘et.ing
Street Builders and their agents, directors, officers, members and/or owners and Meetlng
Street Companies are so amalgamated that the Plaintiffs are entltled to dlsregard—the
corporate forms and recover against Meeting Strest Companies. |

212. It would be inequitable to allow the true developers to hide behind a corporate
shield that has no basis in fact for the express purpose of avolding thelr obilgations,
responsibilities and liabilities to the Plaintiffs. .

213. Because the interesfs of Meeting Street Companies and their agents,. directors,
officers, members and oWners, and MS Shelmore Village and Meeting Street Bulilders are
80 amalgamated, Plaintiffs are entitled to disregard the cofporate forms and recover against
Meeting Street Companies and their agents, directors, officers, members and owners In an
amount to be determined by the trier of fact.

FOR A FIFTEENTH CAUSE OF ACTION
(Negligence / Gross Negligence as to Windsor Windows)

214. Plaintiffs hereby incorporate the allegations of the foregoing paragraphs as if
fully restated herein. |

215, Upon information and' belief, Windsor Windows designed, manufactured,
ma.rketed, distributed, sold and/or otherwise placed into the stream of commerce, the
fenestratlon products that were installed at Shelmore Village.

216, Windsor WlndOWS had a duty to use due care in the design, manufacture and
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testing of the fenestration that were installed at Shelmore Village.
217. Windsor Windows was negligent, grossly negligent, willful, wanton, careless,
heedless and reckless in one or more of the following particulars:

(a)' In developing and designing the fenestration products in a defective
manner;

(b)  Infailing to reasonably test the fenestration products to determine if they
_were in accordance with applicable building codes and industry
standards;

(c)  Infailing to use the degree of care and caution that a reasonably prudent
manufacturer would have used in manufacturing “the . fenestration
products installed at Shelmore Village; and

(d) In marketing and selling its fenestration products for installation at
Shelmore Village when . It knew or should have known that the
fenestration products were defective.

. 218. Windsor Wlndows s negligence has allowed water to contmuously intrude Into |
the building envelope at Shelmore Village, which has resulted |n actual property damage toA
Shelmore Village beyond the work product itseif.

) 219, Plaintiff has ‘been damaged in that it will have to expend large sums in order to
determine the extent of the damage to the structure and to have it repaired.

220. Windsor Windows's negligence has drastically diminished the value of
Shelmore Village.

221. Windsor Windows's breach of duty in designing, manufacturing, marketing,
distributing, and sellving the defective fenestration products oonstitutes gross negligence,
entitling the Plaintiffs to a recovery of actual, consequential, and punitive damages.

: FOR A SIXTEENTH CAUSE OF ACTION
(Strict Lrabrhty / Products Liability as to Defendant Windsor Windows)

222, Plaintiffs hereby incorporate the allegations of the foregoing paragraphs as if

fully restated herein,

223: Upon information and belief, Windsor Windows is in the business of designing,
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manufacturing, marketing, distributing, selling, and/or .installing fenestration products.
Windsor Windows marketed the fenestration products installed at Shelmore Village as ones
that would provide a safé and durable barrier from the elements.

224. Windsor Windows's fenestration products were defective in that they caused a
severe amount of water to intrude into the buildihg envelope of Shelmore IViHage, résulting ‘in
actual property damage to Shelmore Village beyond the work prodﬁct Itsélf. |

225, Windsor Windows, in violation of South.CaroHna Code §15-73-10, designed,
manufactured, rﬁarketed, distributed, and sold a broduct that was defectivé and was. |n a
condition unreasonably dangerous to the Plaintiffs and their property.

226, The Plaintiffs could not have QIscovered the fenestrafion product defects nor

percelved their defectlve and dangerous condition through the exercise of reasonable care.

. The defective nature of the fenestration products Is beyond the ordinary knowledge common

to the consumlhg public and these Plaintiffs.

227. The c;ost of altering the design and manufacture of the fenestration products
supplied to Shelmore Village to make them safe was substantially less than the résulting
damagse, cost and injury suffered by the Plaintiffs. |

228. As a direct and proximate result of Windsor Windows's manufécturé and sale
of defective products, Plaintiffs have suffered severe and permanent damages to Shelmore
Village, and will have to expend large sums of money to have Shelmore Village repaired and
corrected.

229, Windsor Windows's manufacture and sale of defective products constitutes
gross negligence, entitling the Plaintiffs to é recovery of actual, consequential, and punitive

damages.
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FOR A SEVENTEENTH CAUSE OF ACTION
(Breach of Implied Warranties as to Defendant Windsor Windows)

230. Plaintiffs hereby incorporate the allegations of the foregoing paragraphs as if
fully restated herein.

.-231. The fenestration maﬁufactured and/or sold by Windsor Windows for installation
in Shelmore Village were subject to the ihplied warranty of m;erchan';ability, WILIiCh includes'
warranties that the fenestration products would not allow moisture to intrude and damage
Shelmore Village.

-~ 232. Windsor Windows’s fenestration produéts' %éiléd to prevent mc;iétu'}e 1;rom
entering the building envelope of Sheimore Village. . Instead, the fenestration products
permitted moisture to continuously intrude into Shelmore Village resulting in serious damage’
beyond the work prodﬁct itself. | | |

~233. Windsor Windows had reas;on to 'know, and in ‘féct‘ .iﬁtendeci "t'hat ité
fenestration products were to be used as a component of the structure’s exterlor envelope.

234, Windsor Windows breached the ,Imblled warranty of Fitness for a Particular
Purpose and/or Fitness for its Intended Use by the particulars previously described above,

235. By reason of this breach of implied warranty, Plaintiffs have suffered damages
in that they will have to expend large sums In order to determine the damage to Shelmore
Village and to repair the defects. |

236, Windsor Windows's breach éf implied warranty in designing, manufacturing,
marketing, distributing, and selling the defective fenestration products constitutes gross

negligence, entitling the Plaintiffs to a recovery of actual, consequential, and punitive

damages.
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WHEREFORE, the Plaintiffs pray this Honorable Court inquire into the matters set
forth herein and award judgment in favor of the Plaintiffs against the Defendants, jointly and

severally, as follows:

(a) For all actual, direct, indirect, specialﬂand consequential damages against

the Defendants, jointly and severally, in an amount to be shown at trial; .. = . ..

(b) For punitive damages in an amount to be determined by the trier of fact,
(c) For prejudgment and post judgment interest;

(d) For all attorneys’ fees and costs associated with investigating and
prosecuting this action; and

(e) For all other relief this Honorable Court deems just and proper. -

Respectfully submitted, ' . .
- THURMOND KIRCHNER TIMBES & YELVERTON, P.A.

By: /%3/'
JESSE A. KIRCHNER
SC BAR NO.: 70479
MATTHEW S. BYZET
SC BAR NO.: 100035
15 Middle Atlantic Wharf
Charleston, SC 29401
T: 843.937.8000
F: 843.937.4200
jkirchner@tktylawfirm.com
mbyzet@tktylawfirm.com

Attorneys for Plaintiffs

Ocboler \3 2015

Charleston, South Carolina
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Meeting Street th Shelmore Property Owners Assaociation, Inc. d/b/a Shelmore Village

POA, et al. v. Linden Construction of South Carolina, Inc., et al.

C/A No.: 2014-CP-10-7812

, CERTIFICATE OF SERVICE

I, J. Ashley Garrett, an employee of Thurmond Kirchner Timbes & Yelverton, P.A,,
pursuant to Rule 5(b)(1) SCRCP and counsel's regular business practices, do héreby' c'e.rtify | _ V
that | have this date mailed, postage prepaid, a true and correct copy of Plaintiffs’ Second

Amended Summons and Second Amended Complaint to the following co_unsel‘of record:

Mark S. Barraw, Esquire

Christy E. Mahon, Esquire

Sweeny Wingate & Barrow, P.A.
1515 Lady Street (29201)

P.O. Box 12129

Columbia, SC 29211

Attorneys for Atrium Builders, Inc.

Joshua P. Cantwell, Esquire
Edward D. Buckley, Jr., Esquire
Young Clement Rivers LLP

25 Calhoun Street

Charleston, SC 29401

Duffie Powers, Esquire
Gallivan White & Boyd, P.A.
P.O. Box 10589
Greenville, SC 29603

R. Batten Farrar, Esquire

Gallivan White & Boyd, P.A.

55 Beattie Place, Suite 1200

P.O. Box 10589 (29603)

Greenville, SC 29601

Attorneys-for Linden Construction of South
Carolina, Inc.

W. Andrew Gowder Jr., Esquire
Pratt-Thomas Walker e

16 Charlotte Street

Post Office Drawer 22247
Charleston, SC 29413

Robert B. Hawk, Esqulre

Carlock Copeland & Sﬁlr Lkp __E: o
40 Calhoun Street, SUlte 48C. . o= - ey
Charleston, SC 29401} ';'?“;“ . i

R = .o 5% EEE £
Erika V. Harrison, Esqliire D2 -u%’ﬂ .
Law Office of Erika V. Harr = .- @. .
PO Box 20956 DoBE e
Charleston, SC20413. &..& -
Attorneys for Ecoves{.S&S She"n more

Development, LLC, Eéovest -
Development, LLC and Ecovest
Charleston, LLC

Matthew E. Tillman, Esquire

Womble Carlyle Sandridge & Rice

P.0O. Box 999 (28402)

5 Exchange Street

Charleston, SC 29401

Attorney for The Guarantee Company of
North America USA
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K. Michael Barfield, Esquire

D. Summers Clarke, Il, Esquire

Barnwell Whaley Patterson & Helms, LLC

288 Meeting Street, Suite 200

Charleston, SC 29401

Attorneys for JR Broadway Company, LLC,
Jason R. Broadway, P.E.

John C. Hayes, IV, Esquire
Mary-Margaret F. Noland, Esquire
Hayes Law Firm, LLC

180 Meeting Street, Suite 330
Charleston SC 29401

M|chaeIP North, Esquire

Arthur Chapman Kettering Smetak & Pikala,
P.A.

81 South 9" Street

Minneapolis, MN 55402 .
Attorneys for Windsor Windows & Doors. A
Woodgrain Millwork. Inc, Company

Erin D. Dean, Esquire

Tupper Grimsley & Dean, P.A.

611 Bay Street, P.O. Box 2055

Beaufort, SC 29901 .
Attorney for Robert Bessinger d/b/a
Blueprint Construction

| further certify that | have this date served via electronic mail, a true and correct copy

Entry Number 1-2  Page 52 of 53

L. Dean Best, Esquire

Best Honeycutt, PA

8 Sawgrass Road, Suite A

PO Box 13466

Charleston, SC 29422

Attorney for Meeting Street Builders,
LLC, Meeting Street Companies, LLC,
MS Sheimore Vlllage, LLC

Shanna M. Stephens Esqunre

Danielle B. Wegener,-Esquire

Anderson Reynolds & Stephens, LLC

37 ¥ Broad Street, P.O. Box 87 *: .
Charleston, SC 29402

Attorneys for Jameés Jones d/b/a
Quality Stucco and Helm Construction
of South Carolina, LLC a/k/a Helm
Construction Ltd Go.

Christopher A. Majure, Esquire

Murphy & Grantland, P.A.

P.O. Box 6648

Columbia, SC 29260

Attorney for Coastal Roofing Company,
Inc.

of Plaintiffs’ Second Amended Summons and Second Amended Complaint to the

following counsel of record:;

Edward D. Buckley, Jr., Esquire John C. Hayes, 1V, Esquire

Joshua P. Cantwell, Esquire Mary-Margaret F. Noland, Esquire

Young Clement Rivers, LLP Hayes Law Firm, LLC
ebuckley@ycrlaw.com jhayes@hayeslaw.org
jcantwell@ycrlaw.com mnoland@hayeslaw.org

Duffie Powers, Esquire Michael P. North, Esquire

R. Batten Farrar, Esquire - Arthur Chapman Kettering Smetak &
Gallivan White & Boyd, P.A. ' Pikala, P.A.

dpowers@gwblawfirm.com mpnorth@arthurchapman.com

bfarrar@gwblawfirm.com
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R. Batten Farrar, Esquire
Gallivan White & Boyd, P.A.
bfarrar@gwblawfirm.com

Matthew E. Tillman, Esquire
Womble Carlyle Sandridge & Rice
mtillman@wcsr.com

- L. Dean Best, Esquire
Best Honeycutt, PA
dean@besthoneycutt.com

Mark S. Barrow, Esquire
Christy E. Mahon, Esquire
Sweeny Wingate & Barrow, P. A
msb@swblaw.com

cem@swblaw.com

Erin D. Dean, Esquire
Tupper Grimsley & Dean, P.A.
erindean@tgdpa.com :

Michael Barfield, Esquire
D. Summers Clarke, Il, Esquire

Barnwell Whaley Patterson & Helms, LLC

mbarfield@barnwell-whaley.com
sclarke@barnwell-whaley.com

This

l g day of October; 2015
Charleston, South Carolina

Date Filed 11/10/16 Entry Number 1-2
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Shanna M. Stephens, Esquire
Danielle B. Wegener, Esquire

‘Anderson Reynolds & Stephens, LLC

sstephens@arlawsc.com -
dwegener@arslawsc.com

W. Andrew Gowder Jr., Esquire
Pratt-Thomas Walker

A wag@p-tw.com

Robert B. Hawk, Esquire
Carlock Copeland & Stair; LLP-
rhawk@carlockcopeland com

. Erika V. Harnson, Esqunre

Law Office of Erika V. Harrison

erika@erickaharrison.com |

Christopher A. Majure, Esquire
Murphy & Grantiand, P.A. - :
cmalure@murghygrantlandlcpm. :

L. Dean Best, Esquire
Best Honeycutt, PA
dean@besthoneycutt.com

P.aralegal to esseA Kirchner

and Matthew S. Byzet
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2:16-cv-03603-DCN  Date Filed 11/10/16 Entry Number 1-3  Page 2 of 27

STATE OF SOUTH CAROLINA )
)
COUNTY OF CHARLESTON )
)
)

MEETING STREET AT SHELMORE
PROPERTY OWNERS ASSOCIATION, )
INC. D/B/A SHELMORE VILLAGE POA )
AND JULIAN SMITH, INDIVIDUALLY )
AND ON BEHALF OF ALL OTHERS
SIMILARLY SITUATED,

Plaintiffs,
Vs.

LINDEN CONSTRUCTION OF SOUTH
CAROLINA, INC., THE GUARANTEE
COMPANY OF NORTH AMERICA USA,
ATRIUM BUILDERS, INC., ECOVEST
S&S SHELMORE DEVELOPMENT,
LLC, ECOVEST DEVELOPMENT, LLC, )
ECOVEST CHARLESTON, LLC, JAMES )
JONES D/B/A QUALITY STUCCO, )
ROBERT BESSINGER D/B/A )
BLUEPRINT CONSTRUCTION, )
COASTAL ROOFING COMPANY, INC,, )
HELM CONSTRUCTION OF SOUTH )
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)

CAROLINA, LL.C A/K/A HELM
CONSTRUCTION LTD CO., RUSSELL
HUNTLEY D/B/A CALIBER
CONSTRUCTION SERVICE, CALIBER,
LLC D/B/A CALIBER CONSTRUCTION )

SERVICES, ORELLANA PAINTING, )

LLC,] R BROADWAY COMPANY, LLC,)
JASON R. BROADWAY, P.E., MS )
SHELMORE VILLAGE, LLC, MEETING )
STREET BUILDERS, LLC, MEETING )
STREET COMPANIES, LLC, WINDSOR )
WINDOWS & DOORS, A WOODGRAIN )
MILLWORK, INC. COMPANY, ELI, )
INC., FINE BUILDERS, LLC, HOWE & )
SIMPSON CONTRACTING, LLC A/K/A )

HOWE & SIMPSON, LLC, )
SOUTHCOAST EXTERIORS, INC., AND )
MICHAEL TENNY D/B/A SYNCO )

ENTERPRISES, )

IN THE COURT OF COMMON PLEAS
THE NINTH JUDICIAL CIRCUIT
CASE NO.: 2014-CP-10-7812

DEFENDANTS ECOVEST S&S SHELMORE
DEVELOPMENT, LLC AND ECOVEST
DEVELOPMENT, LLC AMENDED
ANSWER TO PLAINTIFFS’ SECOND
AMENDED COMPLAINT AND CROSS-

CLAIMS
(JURY TRIAL REQUESTED)
\ o %,9‘
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S
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)
Defendants. - )

) _
COME NOW the Defendants Ecovest S&S Shelmore Development, LLC (“Ecovest

S&S”) and Ecovest Development, LLC (“Ecovest Development™) (collectively, “Ecovest” or
“These Defendants”), and file this Amended Answér to the Second Amended Complaint of
Meeting Street at Shelmore Property Owners Association, Inc. d/b/a Shelmore Village POA and
Julian Smith, individually and on behalf of all others similarly situated (hereinafter, collectively,
“Plaintiffs”), and bring cross-claims against certain Defendants, as follows. Except as
specifically admitted herein, each and every allegation in the Plaintiffs’ Second Amended
Complaint is expressly denied,

L. Upon information and believe, These Defendants admit the allegations in
Paragraphs 1 and 2 of Plaintiffs’ Second Amended Complaint,

2. Responding to the allegations in Pafagraph 3, These Defendants admit Shelmore
Village conéists of nine (9) buildings and forty-one (41) condominium units. These Defendants
lack sufficient information to form a belief as to the remainder of the allegations in Paragraph 3,
and therefore, deny same and demand strict proof thereof. |

3. Responding to the allégations in Paragraphs 4 and 5, These Defendants crave
reference to the applicable POA governing documents and deny ény allegations inconsistent with
same.

. 4. These Defendants lack sufficient information to form a belief as to the allegations
in Paragraphs 6 and 7, and therefore, deny same and demand strict proof thereof,

5. These Defendants deny the allegations in Paragraph 8, as stated.

6. These Defendants lack sufﬁcient information to form a belief as to the allegations

in Paragraphs 9 through 16, and therefore, deny same and demand strict proof thereof.
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7. Ecovest S&S admits the allegations in Paragraph 17.

8. Ecovest Development admits the allegations in Paragraph 18.
9. Upon information and belief, These Defendants admit the allegations in
Paragraph 19,

10,  These Defendants deny the allegations in Paragraphs 20 through 37. Further
responding, Ecovest S&S purchased thirty-one (31) units in the condominium complex known as
Shelmore Village, located on South Shelmore Boulevard in~ Mount Pleasant, South Carolina.
Ecovest Development performed certain due diligence and investigation into the project prior to
the purchase by Ecovest S&S. Ecovest Development has never purchased or sold any units at
Shelmore Village. Upon information and belief, Ecovest Charleston played no role in this
project and has never had an ownership stake in any unit at Shelmore Village.

11.  Upon information and belief, These Defendants admit the allegations in
Paragraphs 38 through 42.

12.  These Defendants deny the allegations in Paragraphs 43 through 48, to the extent
the allegations are intended to allege liability or wrongdoing on the part of These Defendants.

13, Upon information and belief, These Defendants admit the allegationé in
Paragraphs 49 and 50.

14 These Defendants lack sufficient information to form a belief as to the allegations
in Paragraphs 51 through 80, and therefore, deny same and demand strict proof thereof.

15.  These Defendants deny the allegatioﬁs in Paragraphs 81 through 96, including all

subparts.
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16. | The allegations in Paragraph 97 call for a legal conclusion, and therefore require
no response from. These Defendants. To the extent a response is required, the allegations are
denied. |

17.  These Defendants lack sufficient information to form a belief as to the allegations
in Paragraphs 98 and 99, and therefore, deny same and demand strict proof thereof,

18.  These Defendants deny the allegations in Paragraph 100.

| 19.  These Defendants lack sufficient information to form a belief as to the allegations
in Paragraph 101, and therefore, deny same and demand strict proof thereof.

20.  These Defendants deny the allegations in Paragraphs 102 and 103, including all
subparts.

21.  These Defendants lack sufficient information to form a beliéf as to the allegations
in Paragraphs 104 and 105, and therefore, deny same and demand strict proof thereof.

22, These Defendants deny the allegations in Paragraph 106,

23.  These Defendants lack sufficient information to form a belief as to the allegations
in Paragraphs 107 through 109, and thetefore, deny same and demand strict proof thereof.

24, Responding to the allegations in Paragraph 110, These Defendants reassert and re-
allege their responses to Paragraphs 1-109 as if restated verbatim herein,

25.  These Defendants deny the allegations in Paragraphs 111 through 115,

26. Resbonding to the allegations in Paragraph 116, These Defendants reassert and re-
allege their responses to Paragraphs 1-115 as if restated verbatim herein,

27.  These Defendants deny the allegations in Paragraphs 117 through 124,

28. Respondihg to the allegations in Paragraph 125, These Defendants reassert and re-

allege their responses to Paragraphs 1-124 as if restated verbatim herein,
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29.  These Defendants deny’ the allegations in Paragraphs 126 through 131, including
all subparts,

30.  Responding to the allegatior;s in Paragraph 132, These Defendants reassert and re-
allege their responses to Paragraphs 1-131 as if restated verbatim herein.

31,  These Defendants deny tvhe» allegations in Paragraphs 133 through 139, including
all subparts.

32.  To the extent the allegations in Paragraph 140 are directed to These Defendants,
they are denied.

33,  These Defendants deny the allegations in Paragraph 141,

34.  Responding to the allegations in Paragraph 142, These Defendants reassert and re-
allege their responses to Paragraphs 1-141 as if restated verbatim herein.

35,  Paragraphs 143 tﬁrough 150 contain allegations directed to parties other than
These Defendants, such that These Defendants lack sufficient information to form a belief as to
the allegations in Paragraphs 143 through 15.0, and therefore, deny same and demand strict proof
thereof.

36.  Responding to the allegations in Paragraph 151, These Defendants reassert and re-
allege their responses to Paragraphs 1-150 as if restated verbatim herein,

37.  Paragraphs 152 through 156 contain allegations directed to paﬁies other than
These Defendants, such that These Defendants lack sufficient information to form a belief as to
the allegations iﬁ Paragraphs 152 through 156, and therefére, deny same and demand strict proof
thereof.

38.  Responding to the allegations in Paragraph 157, These Defendants reassert and re-

allege their responses to Paragraphs 1-156 as if restated verbatim herein,
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39,  Paragraphs 158 through 160 contain allegations directed to parties other than
These Defendants, such that These Defendants lack sufficient information to form a belief as to
the allegations in Paragraphs 158 through 160, and therefore, deny same and demand strict proof
thereof.

40, Responding to the allegations in Paragraph 161, These Defendants reassert and re-
allege their responses to Paragraphs 1-160 as if restated verbatim herein,

41,  These Defendants deny the allegations in Paragraph 162.

42,  Paragraphs 163 through 168 contain allegations directed to parties other than
These Defendants, such that These Defendants lack sufﬁcienf information to form a belief as to
the allegations in Paragraphs 163 through 168, and therefore, deny same and demand strict proof
thereof,

43. Reslponding to the allegations in Paragraph 169, These Defendants reassert and re-
allege their responses to Paragraphs 1-168 as if restated verbatim herein.

44,  Paragraphs 170 through 176 contain allegations directed to parties other than
These Defendants, such that These Defendants lack sufficient information to form a belief as to
the allegations in Paragraphs 170 through 176, and therefore, deny same and demand strict proof
thereof,

45.  Responding to the allegations in Paragraph 177, These Defendants reassert and re-
allege their responses to Paragraphs 1-176 as if restated verbat.im herein,

46.  Paragraphs 178 through 182 contain allegations directed to parties other than
These Defendants, such that These Defendants lack sufficient information to form a belief as to
the allegat(ions in Paragraphs 178 through 182, and therefore, deny same and demand strict proof

thereof,

-6-
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47,  Responding to the allegations in Paragraph 183, These Defendants reassert and re-
allege their responses to Paragraphs 1-182 as if restated verbatim herein,

48.  Paragraphs 184 through 189 contain allegations directed to parties other than
These Defendants, such that These Defendants lack sufficient information to form a belief as to
the allegations in Paragraphs 184 through 189, and therefore, deny same and demand strict proof
thereof.

49.  Responding to the allegations in Paragraph 190, These Defendants reassert and re-
allege their responses to Paragraphs 1-189 as if restated verbatim herein.

50.  Paragraphs 191 through 198 contain allegaﬁons directed to parties other than
These Defendants, such that These Defendants lack sufficient information to form a belief as to
the allegations in Paragraphs 191 through 198, and therefore, deny same and demand strict proof
thereof.

51, Responding to the allegations in Paragraph 199, These Defendants reasser‘; and re-
allege their responses to Paraéraphs 1-198 as if restated verbatim herein. |

52.  Paragraphs 200 through 204 contain allegations directed to parties other than
These Deféﬁdants, such that These Defendants lack sufficient information to form a belief as to
‘the allegations in Paragraphs 200 through 204, and therefore, deny same and demand strict proof
thereof.

53,  Responding to the allegations in Paragraph 205, These Defendants reassert and re-
allege their responses to Paragraphs 1-204 as if restated verbatim herein.

54,  Paragraphs 206 through 213 contain allegations directed to parties other than

These Defendants, such that These Defendants lack sufficient information to form a belief as to
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the allegations in Paragraphs 206 through 213, and therefore, deny same and demand strict proof
thereof.

55.  Responding to the allegations in Paragraph 214, These Defendants reassert and re-
allege their responses to Paragraphs 1-213 as if restated verbatim herein.

56,  Paragraphs 215 through 221 contain allegations directed to parties other than
These Defendants, such that These Defendants lack sufficient information to form a belief as to
the allegations in Paragraphs 215 through 221, and therefore, deny same and demand strict proof
thereof,

57.  Responding to the allegations in Paragraph 222, These Defendants reassert and re-
allege their responses to Paragraphs 1-221 as if restated verbatim herein.

58.  Paragraphs 223 through 229 contain allegations directed to parties other than
These Defendants, such that These Defendants lack sufficient information to form a belief as to
the allegations in Paragraphs 223 throggh 229, and therefore, deny same and demand strict proof
thereof, |

59.  Responding to the al]egétions in Paragraph 230, These Defendanté reassert and re-
allege their responses to Paragraphs 1-229 as if restated verbatim herein.

60. Paragraphs 231 through 236 contain allegations directed to parties other than
- These Defendants, such that These Defendants lack sufficient information to form a belief as to
the allegations in Parégraphs 231 through 236, and therefore, deny same and demand strict proof

thereof.

61.  These Defendants deny the allegations in the Plaintiffs’ prayer for relief.




2:16-cv-03603-DCN  Date Filed 11/10/16 Entry Number 1-3  Page 10 of 27 .

FURTHER RESPONDING AND
AS A FIRST AFFIRMATIVE DEFENSE
(Acts of Third Parties)

62. Damages, if any, were the result of the acts or omissions of other parties named
and un-named in this action, for which These Defendants bear no responsibility.
FURTHER RESPONDING AND

AS A SECOND AFFIRMATIVE DEFENSE
(Unclean Hands)

63. Plaintiffs’ claims are barred, in whole or in part, by the doctrine of Unclean -

Hands.

FURTHER RESPONDING AND
AS A THIRD AFFIRMATIVE DEFENSE
(Comparative Negligence)

64,  Plaintiffs’ recovery should be barred, or, alternatively, reduced proportionality
by Plaintiffs’ own comparative negligence,
FURTHER RESPONDING AND

AS A FOURTH AFFIRMATIVE DEFENSE
(Failure to Mitigate)

65, Plaintiffs’ recovery should be barred, or, alternatively, reduced proportionately
by Plaintiffs’ own failure to mitigate damages.

FURTHER RESPONDING AND
AS A FIFTH AFFIRMATIVE DEFENSE
(Intervening and Superseding Acts)

66. Plaintiffs’ damages, if any, are the direct and proximate results of intervening
and superseding acts of other parties not affiliated with These Defendants,
FURTHER RESPONDING AND

AS A SIXTH AFFIRMATIVE DEFENSE
(Lack of Proximate Cause)

67. Plaintiffs’ damages, if any, are not the proximate result of any act or omission of
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These Defendants.
FURTHER RESPONDING AND
AS A SEVENTH AFFIRMATIVE DEFENSE
(Rule 12(b)(6))
68, Plaintiffs fail to state facts sufficient to constitute a cause of action and,

therefore, Plaintiffs’ claims should be dismissed pursuant to Rule 12(b)(6), S.CR. Civ.P.

FURTHER RESPONDING AND
AS AN EIGHTH AFFIRMATIVE DEFENSE
(Setoff)

69. These Defendants allege that recovery by Plaintiffs must be setoff or reduced,
abated, or apportioned to the extent that any other parties' actions caused or contributed to
Plaintiffs’ damages.

FURTHER RESPONDING AND

AS A NINTH AFFIRMATIVE DEFENSE
(Statute of Limitations and Repose)

70. To the extent that Plaintiffs failed to comply with the applicable statute of
limitations or statute of repose, Plaintiffs’ claims are barred against These Defendants.
FURTHER RESPONDING AND

AS A TENTH AFFIRMATIVE DEFENSE
(Useful Life)

71. Plaintiffs’ claims are barted as to any and all components of the subject property
that have reached or exceeded their useful life expectancy.

FURTHER RESPONDING AND
AS A ELEVENTH AFFIRMATIVE DEFENSE
(Notice and Opportunity to Cure)

72, Failure to comply with the South Carolina Notice and Opportunity to Cure
Construction Dwelling Defects Act, S.C, Code Ann. §§ 40-59-810 to 40-59-860, bars or,

alternatively, stays all claims against These Defendants.

-10-




2:16-cv-03603-DCN  Date Filed 11/10/16 Entry Number 1-3  Page 12 of 27

FURTHER RESPONDING AND
AS A TWELFTH AFFIRMATIVE DEFENSE
(Waiver, Estoppel, Laches)

73. Plaintiffs’ claims may be barred by the doctrines of Waiver, Estoppel, and/or
Laches.
FURTHER RESPONDING AND

AS A THIRTEENTH AFFIRMATIVE DEFENSE
(Economic Loss)

74, Plaintiffs’ claims against These Defendants are barred to the extent that such

claims seek recovery in tort for purely economic loss.

FURTHER RESPONDING AND
AS A FOURTEENTH AFFIRMATIVE DEFENSE
(Punitive Damages)

75. Punitive damages are inappropriate in this case because These Defendants did
not engage in any malicious, reckless, wrongful, or intentional conduct upon which an award of
punitive damages could be based. Furthermore, because claims against These Defendants for
punitive damages are improper, an award of punitive damages would violate the Constitutions of -
the United States and the State of South Carolina.

FURTHER RESPONDING AND

AS A FIFTEENTH AFFIRMATIVE DEFENSE
(Reservation and Non-Waiver)

76. These Defendants resetve and specifically do not waive any and all such
affirmative defenses which may become apparent through the course of discovery.
FURTHER RESPONDING AND

AS A SIXTEENTH AFFIRMATIVE DEFENSE
(Failure to Maintain)

77. Plaintiffs were obligated to maintain the structure(s) against normal wear, tear

and deterioration due to age and the elements and Plaintiffs may have failed to do so and such is

-11-
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the direct and proximate cause of the damages suffered 4by Plaintiffs and such constitutes a

complete defense to the claims of Plaintiffs.

o, \
S \

FURTHER RESPONDING AND
AS A SEVENTEENTH AFFIRMATIVE DEFENSE
(No Joint and Several Liability)

78. There was no concert of action between These Defendants and any other
Defendant and, therefore, These Defendants are not a joint tortfeasor and These Defendants may
not be held jointly and severally liable with other Defendants pursuant to S.C. Code Ann, §15-
38-15, as amended, and all other applicable common law and statutory provisions. |

FURTHER RESPONDING AND

AS AN EIGHTEENTH AFFIRMATIVE DEFENSE
(Negligence of Others)

79. Any alleged injury Plaintiffs sustained may have been due to and proximately
caused by the sole and intervening negligence, recklessness, willfulness and/or wantonness of
some persons or entities other than These Defendants over which These Defendants had no
control and which occurred prior or subsequent to any acts or omissions by These Defendants, if
any (which is expressly denied), and, therefore, the sole and intervening acts of other third-
parties may be the real and proximate cause of any alleged injuries to fhe Plaintiffs, therefore,
Plaintiffs rﬁay not recover from These Defendaﬁts.

FURTHER RESPONDING AND

AS A NINETEENTH AFFIRMATIVE DEFENSE
(Rule 8(c) SCRCP)

80. To the extent applicable, These Defendants raise all affirmative defenses required

by Rule 8(c) SCRCP.
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FURTHER RESPONDING AND
AS A TWENTIETH AFFIRMATIVE DEFENSE
(No Standing)

81.  Plaintiffs may lack proper standing such as to allow them to bring the claims set
forth in their Complaint.

FURTHER RESPONDING AND
AS A TWENTY-FIRST AFFIRMATIVE DEFENSE
(Right to Amend)

82, These Defendants have not had an opportunity to conduct a sufficient
investigation or to engage in adequate discovery regarding the circumstances of Plaintiffs’
allegations. These Defendants intend to act as best they can to inform themselves of the
pertinent facts and prevailing circumstances surrounding any alleged injury or damage to
Plaintiffs as alleged in the Complaint and give notice of their intent to assert any further
affirmative defenses that their investigation gathering process may indicate as supported by fact
and law. These Defendants reserve the right to amend this Answer and assert such additional
defenses.

FURTHER ANSWERING AND BY WAY OF CROSS-CLAIMS AGAINST
DEFENDANTS LINDEN CONSTRUCTION OF SOUTH CAROLINA, INC., ATRIUM
BUILDERS, INC., JAMES JONES D/B/A QUALITY STUCCO, ROBERT BESSINGER

D/B/A BLUEPRINT CONSTRUCTION, COASTAL ROOFING COMPANY, INC,,
HELM CONSTRUCTION OF SOUTH CAROLINA, LLC A/K/A HELM
CONSTRUCTION LTD CO., RUSSELL HUNTLEY d/b/a CALIBER CONSTRUCTION
SERVICE, CALIBER, LLC d/b/a CALIBER CONSTRUCTION SERVICES,
ORELLANA PAINTING, LL.C, JR BROADWAY COMPANY, LLC, AND JASON R.
BROADWAY, P.E.

83.  Defendants Ecovest hereby incorporate by reference the answers, defenses and
allegations contained in the foregoing paragraphs as if fully set forth herein,

84,  Defendant Ecovest S&S purchased thirty-one (31) units in the condominium

complex known as Shelmore Village in Mount Pleasant, South Carolina on December 27, 2012
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with the intent to upfit the units and brepare them for sale. The units required varying degrees of
repair and restoration prior to being sold. Ecovest S&S ultimately sold each unit purchased after
the necessary upfit was completed.

85.  Upon information and belief, Defendant Linden Construction of South Carolina,
Inc. (“Linden™) is a corporation organized and existing undef the laws of the State of South
Carolina, and at all times referenced herein, was doing business in Charleston County, South
Carolina. Linden acted as the general contractor for certain repairs, renovation and construction

performed for various units at Shelmore Village.

86.  Upon information and belief, Atrium Builders, Inc. (“Atrium”) is a corporation
organized and existing under the laws of the State of South Carolina, and at all times referenced
herein, was doing business in Charleston County, South Carolina. Atrium provided certain
constmctién—related services pursuant to repairs and renovations performed for various units at

Shelmore Village.

87.  Upon information and belief, James Jones d/b/a Quality Stucco (“Quality
Stucco™) is a citizen and resident of South Carolina who was doing business as Quality Stucco in
Charleston County at times relevant hereto. Upon information and belief, Quality Stucco

' provided certain construction-related services pursuant to repairs and renovations performed for

various units at Shelmore Village.

88,  Upon information and belief, Robert Bessinger d/b/a Blueprint Construction
(“Blueprint Construction”) is a citizen and resident of South Carolina who was doing business as

Blueprint Construction in Charleston County at times relevant hereto, Upon information and.

-14-




2:16-cv-03603-DCN  Date Filed 11/10/16 Entry Number 1-3  Page 16 of 27

belief, Blueprint Construction provided certain construction-related services pursuant to repairs

and renovations performed for various units at Shelmore Village.

89.  Upon information and belief, Coastal Roofing Cohpmy, Inc. (“Coastal Roofing”)
is a corporation organized and existing pursuant to the laws of South Carolina who was doing
business in Charleston' County at times relevant hereto. Upon information and belief, Coastal
Roofing provided certain construction-related services pursuant to repairs and renovations

performed for various units at Shelmore Village.

90, Upon information and belief, Helm Construction of South Carolina, LLC a/k/a
Helm Construction, Ltd Co. (“Helm”) is a limited liab'ility company organized and existing
pursuant to the laws of South Carolina who was doing business in Charleston County at times
relevant hereto. Upon information and belief, Helm provided certain construction-related

services pursuant to repairs and renovations performed for various units at Shelmore Village.

91,  Upon information and belief, Russell Huntley d/b/a Caliber Construction Service
(“Huntley”) is a citizen and resident of Notth Carolina who was doing business in Charleston
County at times relevant hereto. Upon information and belief, Huntley provided certain
construction-related services pursuant to repairs and renovations performed for various units at

Shelmore Village.

92,  Upon informétion and belief, Caliber, LLC d/b/a Caliber Construction Services
(“Caliber”) is a limited liability company organized and existing pursua‘nt to the laws of North
Carolina who was doing business in Charleston County at times relevant hereio. Upon
information and belief, Caliber provided certain construction-related services pursuant to repairs .

and renovations performed for various units at Shelmore Village.
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93,  Upon information and belief, Orellana Painting, LLC (“Orellana”) is a limited
liability company organized and existing pursuant to the laws of South Carolina who was doing
business in Charleston County at times relevant heretb. Upon information and belief, Orellana
provided certain construction-related services pursuvant to repairs and r;anovations performed for

various units at Shelmore Village.

94,  Upon information and belief, Quality Stucco, Blueprint Construction, Coastal
Roofing, Helm, Huntley, Caliber and Orellana provided construction-related services to units at
Shelmore Village as subcontractors to Linden and/or Atrium and are collectively referred to

herein as the “Subcontractors.”

95.  Linden and Atrium, and upon information and belief the Subcontractors, provided
certain construction-related services to units owned by Ecovest S&S, including the unit which
was sold to and is now owned by Neil and Judith Rabin, located at 712 South Shelmore

Boulevard, Unit 118, Suites 105 and 205 (“Rabin’s Unit”).

96,  Upon information and belief, JR Broadway Company, LLC is a limited liability
company organized and existing under the laws of the State of South Carolina, and at all times
referenced herein, was doing business in Charleston County, Soutﬁ Carolina.

97.  Upon information and belief, Jason R. Broadway, P.E. is a citizen and resident of
Charleston County and is a licensed engineer in South Caroliﬂa. JR Broadway Company, LLC
and Jason R. Broadway, P.E. (collectively, “Broadway”) provided certain professional services
pursuant to repairs and rendvations performed for various units at Shelmore Village,

98.  Upon information and belief, this Court has jurisdiction over the subject matter of

this action and the parties to this action.
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99,  Plaintiffs have sued Defendants Ecovest for damages which allegedly arise from

certain construction deficiencies which allegedly exist at Shelmore Village.

FOR A FIRST CAUSE OF ACTION BY DEFENDANT ECOVEST S&S
(Indemnity as to Linden, Atrium and Subcontractors)

100. Defendants Ecovest hereby incorporéte by reference the answers, defenses and
allegations contained in the foregoing paragraphs as if fully set forth herein.

101, Upon information and belief, the Rabin’s Unit suffered from instances of water
intrusion due toi construction-related deficiencies, - These issues required certain repairs and
remediation to Building 4 of Shelmore Village and forced the Rabins to spend time outside of
their unit while repairs were being made.

102. Defendant Ecovest S&S paid for certain repaits to the Rabin’s Unit and Building
4, and was forced to reimburée the Rabins for expenses and costs incurred pursuant to the
construction-related issues with their unit.

103, Linden, Atrium and the_ Subcontractors provided certain construction-related
services to the Rabin’s Unit and Building 4 while it was owned by Ecovest S&S.

104, Ecovest S&S’ actions in no way contributed to the construction-related issues at
Building 4 or the Rabin’s Unit, |

105. Ecovest S&S suffered damages as a result of the repairs required at the Rabin’s‘
Unit and Building 4. Upon information and belief, these damages are due in whole or in part to
the actions of Linden and/or Atrium and/or the Subcontractors, or other parties or individuals

~ under the control of Linden and/or Atrium,

106. Ecovest S&S is entitled to indemnity from Linden and Atrium and the
Subcontfactors for the costs and expensés incurred in repairing the Rabin’s Unit and Building 4,

and other related actual, consequential and special damages.
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FOR A SECOND CAUSE OF ACTION BY ECOVEST S&S
(Negligence as to Linden, Atrium, the Subcontractors, and Broadway)

107. Defendants Ecovest hereby incorporate by reference the answers, defenses and

allegations contained in the foregoing paragraphs as if fully set forth herein.

108. Defendants Linden, Atrium, the Subcontractors, and Broadway agreed to provide
certain construction-related labor, materials, equipment, and/or services to the construction of

Shelmore Village.

109. Defendants Linden, Atrium, the Subcontractors, and Broadway had a duty to
properly, adequately and completely perform their scope of wotk, provivde certain services and/or
provide certain materials in compliance with the contract, plans and specifications, applicable

industry standards and/or building codes, and/or applicable standards of care.

110, If thel allegations within the Plaintiffs’ Second Amended Complaint are proven
true, which have been denied by | Defendants Ecovest, Defendants Linden, Atrium, the
Subcontractors, and Broadway breached this duty and were negligent, grossly negligent, wanton,
reckless, and/or willful in failing to provide the services and/or materials in compliance with the
contract, pians and specifications, apf)licable industry standards and/or building codes, and/or

applicable standards of care,

111. As a direct and proxifnate result of the alleged negligence of Defendants Linden,
Atrium, the Subcontractors, and Broadway, Defendant Ecovest S&S has been exposed to a
potential judgment, and has suffered actual dafnages in the cost of defending this lawsuit, If the
allegatibns within the Plaintiffs’ Second Amended Complaint are proven true, Defendant

Ecovest S&S is informed and believes that they are entitled to judgment against Defendants
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Linden, Atrium, the Subcontractors, and Broadway for any amount which Defendant Ecovest
S&S may be required to pay to the Plaintiffs herein as a result of the negligence of Defendants
- Linden, Atrium, the Subcontractors, and Broadway and for other actual, consequential and

special damages.

FOR A THIRD CAUSE OF ACTION BY ECOVEST S&S
(Breach of Implied Warranty of Workmanlike Service as to Linden, Atrium, and the
Subcontractors)

112. Defendants Ecovest hereby incorporate by reference the answers, defenses and

allegations contained in the foregoing paragraphs as if fully set forth herein.

113, Defendants Linden, Atrium, and the Subcontractors impliedly and/or expressly
warranted to purchasers and subsequent purchasers that the. labor, materials and/or services
provided to the Shelmore Village project would be of proper quality, care, adequacy, suitability

and workmanship.,

114, If the allegations within the Plaintiffs’ Second Amended Complaint are proven
true, which have been denied by Defendants Ecovest, Defendants Linden, Atrium, and the
Subcontractors breached express and/or implied warranties of workmanlike serﬁée and fitness
and Defendant Ecovest S&S is entitled to a judgment against them for the costs and expenses
incurred in defending this lawsuit and for other actual, consequential and special damages.

FOR A FOURTH CAUSE OF ACTION BY ECOVEST S&S
(Breach of Warranty as to Broadway)

115. Defendants Ecovest hereby incorporate by reference the answers, defenses and

allegations contained in the foregoing paragraphs as if fully set forth herein.
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- 116, Defendants Broadway impliedly and/or expressly warranted that their plans,
specifications, details, instructions, recommendations and other instruments of services would be

in compliance with applicable building codes, regulations, statutes, industry standards.

117, If the allegations within the Plaintiffs’ Second Amended Complaint are proven
true, which have been denied by Defendants Ecovest, Defendants Broadway breached this
warranty by failing to design the work at Shelmore Village to be free from defects and in
compliance with the applicable building codes, regulations, statutes apd industry standards, or
otherwise failing to recommend and/or direct that the work be performed in a manner that
complied with the applicable building codes, regulations, statutes and industry standards, and
Defendant Ecovest S&S is entitled to a judgment against Defendants Broadway for the costs and
expenses incurred in defending this lawsuit and for other actual, consequential and special

damages.

FOR A FIFTH CAUSE OF ACTION BY ECOVEST S&S
(Breach of Implied Warranty of Habitability as to Linden, Atrium, and the
' Subcentractors)

118. Defendants Ecovest hereby incorporate by reference the answers, defenses and

allegations contained in the foregoing paragraphs as if fully set forth herein.

119, Defendants Linden, Atrium, and the Subcontractors impliedly and/or expressly
warranted to purchasers and subsequent purchasers the units at Shelmore Village would be

reasonably suitable for habitation and fitness for the intended use.

120.  If the allegations within the Plaintiffs’ Second Amended Complaint are proven
true, which have been denied by Defendants Ecovest, Defendants Linden, Atrium, and the

Subcontractors breached express and/or implied warranties of habitability and fitness for
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intended use and Defendant Ecovest S&S is entitled to a judgment against them for the costs and
expenses incurred in defending this lawsuit and for other actual, consequential and special

damages.

FOR A SIXTH CAUSE OF ACTION BY DEFENDANTS ECOVEST
(Indemnity as to Linden, Atrium, the Subcontractors, and Broadway)

121. Defendants Ecovest hereby incorporate by reference the answers, defenses and

allegations contained in the foregoing paragraphs as if fully set forth herein.

122, If the Plaintiffs have been damaged as described in the Second Amended
Complaint, which is denied, then that damage was the result of the negligence and/or breaches of

warranties of Defendants Linden, Atrium, the Subcontractors, and Broadway.

'123.  If Defendants Ecovest S&S and Ecovest Development ate found liable to

- Plaintiffs in any respect, Defendants Ecovest are entitled to indemnity, either in contract or
equity, from Defendants Linden, Atrium, the Subcontractors, and Broadway for the costs and

expenses in defending this lawsuit and their actual, consequential and special damages.

WHEREFORE, having fully responded to the allegations of the Plaintiffs’ Second
Amended Complaint, ”l;hese D;afendants pray that judgment be granfed in their favor, costs of
defenamg this action be cast upon the Plaintiffs, or alternatively, These Defendants pray for
judgment as requested herein and for other and further relief as this court may deem just and

proper.

[SIGNATURE BLOCK TO FOLLOW]
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Respectfully Submitted,

CARLOCK, COPELAND & STAIR LLP

. TUt A

R. MICHAEL ETHRIDGE
ROBERT B. HAWK

40 Calhoun Street, Suite 400
Charleston, South Carolina 29401
(843) 727-0307

and

W. ANDREW GOWDER, JR.
PRATT-THOMAS WALKER

16 Charlotte Street

Charleston, South Carolina 29043
(843) 727-2229

and

ERIKA V. HARRISON

LAW OFFICE OF ERIKA V. HARRISON
PO Box 20956

Charleston, South Carolina 29413

(843) 302-1900

Attorneys for Defendants Ecovest S&S Shelmore
Development, LLC and Ecovest Development, LLC
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

)

)

)
MEETING STREET AT SHELMORE )
PROPERTY OWNERS ASSOCIATION, )
INC. D/B/A SHELMORE VILLAGE POA )
AND JULIAN SMITH, INDIVIDUALLY )
AND ON BEHALF OF ALL OTHERS )
SIMILARLY SITUATED, )
)

)

)

)

)

Plaintiffs,
Vs,

LINDEN CONSTRUCTION OF SOUTH )
CAROLINA, INC,, THE GUARANTEE )
COMPANY OF NORTH AMERICA USA, )
ATRIUM BUILDERS, INC., ECOVEST )
S&S SHELMORE DEVELOPMENT, )
LLC, ECOVEST DEVELOPMENT, LLC, )
ECOVEST CHARLESTON, LLC, JAMES )
JONES D/B/A QUALITY STUCCO, )
ROBERT BESSINGER D/B/A )
BLUEPRINT CONSTRUCTION, )
COASTAL ROOFING COMPANY, INC., )
HELM CONSTRUCTION OF SOUTH )
CAROLINA, LLC AK/AHELM )
CONSTRUCTION LTD CO., RUSSELL )
HUNTLEY D/B/A CALIBER )
CONSTRUCTION SERVICE, CALIBER, )
LLC D/B/A CALIBER CONSTRUCTION )
SERVICES, ORELLANA PAINTING, )
LLC, JR BROADWAY COMPANY, LLC,)
JASON R. BROADWAY, P.E., MS )
SHELMORE VILLAGE, LLC, MEETING )
STREET BUILDERS, LLC, MEETING )
STREET COMPANIES, LLC, WINDSOR )
WINDOWS & DOORS, A WOODGRAIN )
MILLWORKX, INC, COMPANY, ELI, )
INC., FINE BUILDERS, LLC, HOWE & )
SIMPSON CONTRACTING, LLLC A/K/A )

HOWE & SIMPSON, LLC, . )
SOUTHCOAST EXTERIORS, INC., AND )
MICHAEL TENNY D/B/A SYNCO )

ENTERPRISES, )

IN THE COURT OF COMMON PLEAS
THE NINTH JUDICIAL CIRCUIT
CASE NO.: 2014-CP-10-7812

CERTIFICATE OF SERVICE
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Defendants,

I hereby certify that I have this day served a copy of the within and foregoing Defendants

Ecovest 8&S Shelmore Development, LLC and Ecovest Development, LLC Amended Answer

to Plaintiffs’ Second Amended Complaint and Cross-Claiins upon all parties to this matter by

depositing a true copy of same in the U.S. Mail, proper postage pfepaid, and/or electronic mail

addressed to counsel of record as follows:

Jesse Kirchner, Esq.
Thurmond Kirchner & Timbes
15 Middle Atlantic Wharf
Charleston, SC 29401
Counsel for Plaintiffs

William Duffie Powers, Esq.
Post Office Box 10589
Greenville, SC 29603

Counsel for Linden Construction of SC, Inc.

Matthew E. Tillman, Esq.

Womble Carlyle Sandridge & Rice, LLP
Post Office Box 999 :
Charleston, SC 29402-0999

Counsel for The Guarantee Company of
North America

Shanna M. Stephens, Esq.

Danielle B. Wegener, Esq.

Post Office Box 87

Charleston, SC 29401

Counsel for Defendant James Jones d/b/a
Quality Stucco and Defendant Helmn
Construction of South Carolina, LLC a/k/a
Helm Construction Ltd Co,

W. Duffie Powers, Esq.

Gallivan White & Boyd, P.A.

Post Office Box 10589

Greenville, SC 29603

Counsel for Linden Construction of SC, Inc.

Edward D. Buckley, Jr., Esq.

Joshua P. Cantwell, Esq.

Post Office Box 993

Charleston, SC 29402

Counsel for Linden Construction of SC, Inc.

John C. Hayes, IV, Esq,

Mary-Margaret F. Noland, Esq.

Hayes Law Firm, LLC

180 Meeting Street, Suite 330

Charleston, SC 29401

Counsel for Windsor Windows & Doors, A
Woodgrain Millwork, Inc. Company

L. Dean Best, Esq.

Best Honeycut, P.A.

P.O. Box 13466

Charleston, SC 29422

Counsel for Meeting Street Builders, LLC,
Meeting Street Companies, LLC, and MS
Shelmore Village, LLC
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Mark S. Barrow, Esq.

Christy E, Mahon, Esq.

Post Office Box 12129

Columbia, SC 29211

Counsel for Atrium Builders, Inc.

Jeffrey A. Ross, Esq.

Edwin J, Anglin, Esq.

Jeff Ross Law, LL.C

1156 Bowman Road, Ste, 200
Mit. Pleasant, SC 29464
Counsel for ELI, Inc.

John E. Rogers, II, Esq.

The Ward Law Firm, P.A,

P,0O. Box 5663

Spartanburg, SC 29304

Counsel for Southcoast Exteriors, Inc,

h
This 23 day of November, 2015,

3806077v.1

Erin D. Dean, Esq. .

Tupper, Grimsley & Dean, PA

Post Office Box 2055

Beaufort, SC 29901-2055

Counsel for Robert Bessinger d/b/a Blueprint
Construction

K. Michael Barfield, Esq.

D. Summers Clarke, II, Esq.

Barnwell Whaley Patterson Helms, LLC

Post Office Drawer H

Charleston, SC 29402

Counsel for J.R. Broadway Co., LLC and
Jason R, Broadway, PE

el

a Terrien
aralegal to Robert B, Hawk

-25-
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LAW OFFICES

CARLOCK, COPELAND & STAIR, LLP

A LIMITED LIABILITY PARTNERSHIF INCLUDING PROFESSIONAL CORPORATIONS

ROBERT B. HAWK 40 CALHOUN STREET, SUITE 400 ATLANTA OFFICE
CHARLESTON, SC 29401-3531 191 Peachtree St.,, NE, Suite 3600
DIRECT DIAL NUMBER Atlanta, Georgia 30303
843-266-8232 TELEPHONE (843) 727-0307 (404) 522-8220
E-MAIL ADDRESS
rhawk@garlockcopeland.com www.carlockcopeland.com REPLY TO CHARLESTON
OFFICE
FACSIMILE

843-727-2995

November 23, 2015

Ms. Julie J. Armstrong, Clerk
Circuit Court of Charléston County
100 Broad Street, Suite 106
Charleston, SC 29401

Re:  Meeting Street at Shelmore Property Owners Association, Inc. d/b/a Shelmore
Village POA, et al, v. Linden Construction of South Carolina, Inc., ef al,
Case No.: 2014-CP-10-7812
CCS File No.: 4014-50366

Dear Ms. Armstrong:
Enclosed for filing, please find Defendants Ecovest S&S Shelmore Development, LLC and
Ecovest Development, LLC Amended Answer to Plaintiffs’ Second Amended Complaint and Cross-

Claims regarding the above-referenced matter, By copy of this correspondence, I have served the
same upon all counsel of record.

If you have any questions or concems, please do not hesitate to contact me.

Sincerely yours,

ROBERT B. HAWK

RBH/amt
Enclosure
cc:  All Counsel of Record

3807679v.1
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'EXHIBIT D
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JOINT VENTURE AGREEMENT

Linden Construction of South Carolina, Inc and Atrium Builders, Inc.

THIS AGREEMENT ("Agreement") is made as of the 8th __day of February, 2013, by and between
f South Carolina, Inc, a South Carolina corporation (Linden Construction); and Atrium
collectively, “Company A” and “Company B," are

Lihden Construction ¢
Builders, Inc, a South Carolina Corporation (Atrlum Builders) (
herelnafter referred to as the "Parties” or Indlvidually as a “Party").

WITNESSETH:

WHEREAS, the Partles desire to form a Joint venture {the "Group”) for the purposes and upon the terms
and conditions contalnad herein; and
- NOW, THEREFORE, In consideration of the mutual covenants and conditions herein contalned, the Partles

" do agree as follows:

1, Formation, The Partles hereby forma Joint Venture under the Jaws of the State of South Carolina which
shall be named Linden Constructlon of South Carofina, Inc and Atrlum Bullders, Ing, Joint Venture

Group.

2. Principal Place of Business. The principal place of business and malling address of the group ;245 ngén

Farms Drlve, Sulte 230, Daniel Island, 5C 29492 .

3. Purposes, The Initlal purpose of the GraUp stialIbe tonegotiate and/orbidrto secure the-general - -—--

“construction  contract from Shelmore POA, Inc, Gene | Corporation 42 Broad St., Charleston, 8C

29401 for the construction of Exterlor Renayation jocated at _Shalmore Village gasant, SC (the
“Profect"), ’ :

Upén‘ securing the general construction contract, the parties agree to cooperate fully in the performance

of said contract,

4

Responsibllities of the Partles
" 2. Jointly assemble the pricing necessary to create the bid proposal.

b. Jolntly prepare the bid.

Project management shall be by Atrum Buliders, Inc with Linden Construction dealing direcily,

with the Owner,

C.

d, Job superintendence shall be by Atrium Builders, Inc

e, Jointly prepare and issue subcontracts and purchase orders for all expenditures in excess of

$500.00.
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f. Project accounting shall be by Atrlum Bullders, Inc_ with Joint approval of all payments made.

g. lointly create the Project schedule,

=

Jointly share equally in all earnings or Josses upon Project completion,

Linden Construction and Atrium Bulider to be reimbursed monthly for direct material and labor
costs plus sales tax, payroll taxes and Insurance based upon Jointly agreed to manpower lévels -

and purchases.

J. Lnden Construction and Atrium Builders to be relmbursed monthly for jointly agreed to
payments made to suppllers and subcontractors

=

All Relmbursements to be funded by the Joint Southcoast Bank account in Linden Const‘rucﬂons
name. '

. Funding for relmbursements to come from monthly payments from shelmore POA, heirs and
assigns (the “Qwnar") or pursuant to Paragraph 6{b) below. Funding from the Owner to be
e o offractly-deposited-to the-Solitheoast Bank-ageounte o e s sensmem pi e

m. Partles may also be relmbursed for other costs and expenses as set forth In Paragraph 9 below.

5, Term, The tetm of the relationship shall commence on the date hereof and shall continue untll 365
days after substantlal completion of the project, unless earller terminated and dissolved as

hereinafter provided,

6. Capital Contributions,

a. The Parties shall not be required to contribute any Initial capltal to the Venture, Each Party shall
be obligated and does hereby covenant and agree to pay incurred financial obligations In a
timely fashion subject to relmbursement pursuant to the terms of this Agreement, Each Party’s
ownershlp interest In the profits or losses of the Group ("Group Interest") shall be 50%.

b. The Partles acknowledge that the Joint Venture may require funds {in addition to funds
generated and lavied from execution of the contract with Shelimore POA “OWNER”) with which

to operate the Project, The parties shall, by mutual agreement, contribute to the Project on a
50%-50% basis as may be necessary-to retre obligatfons of the Group.
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i e

¢ Inthe event that both Partles are unable to agree that such capital call or expenditure fs -
appropriate, then the matter shall be resolved In the following manner (the "Informal
Arbitration Procedure"): Each Party shall appolnt an individual who Is knowledgeable about the
matter in dispute (each such individual shall be hereafter called the. "Party's Expert"). The two
indlviduals so appointed will chaose a third individual who Is also knowledgeable about the
matter in dispute {such individual shall be hereafter called the "Neutral Expert"). Each Party
shall submit to the three appolnted individuals {the Party’s Experts and the Neutral Expert shall
be hereafter collectively called the "Experts") a written summary of its position concerning the
matter In dispute (such, written summary shall be hereinafter called a "Position Paper"); The
Experts shall determine by majority vote which of the two Posltion Papers should control and Is
most cansistent with the provislons of this Agreement. The Position Paper determined to_ _r,
control shall be binding on the Group and shall be Implemented by the Group. Each Party must
select Its Party's Expert within five {5) days after the Dispute Date, which Is the date on which
notlce Is first given to the other that the capital call or expenditure Is beng challenged. If a Party
falls to select Its Expert within such time, the othér Party shall If be permitted to make such
appolntment in writing on behaf of the Party who has falled to appolnt, provided such non—
appolnting Party Is dellvered a copy of such written appointment within flve (5) business days
after the appointment. The Neutral Expert mtist be s.elécted within fifteen (15) days of the
Dispute Date, but If for any reason such Neutral Expert Is not selected within such time, then -
the Party requesting the expenditure shall apply to a court of competent jurlsdiction praylrig for
such court to make such appointment, If, with the reasonable opinion of counsel for the Party
requesting such expenditure, such court wiil not make such appaintment, then the Neutral

'Exp'er'r'will'b’e'salected*pursuaﬁtto-the rules-ofthe-Amerlcan Arbitration-Assotlation:-Each-Party----

must submit Its Position Paper to the Experts within twenty-flve {25) days of the Dispute Date.
The Experts miist choose between the Position Papers within thirty-flve(35) days of the Dispute
Date. The Party whose Posltion Paper Is determined not to control shall bear the cost of all

Experts.

If a Party advances funds on behalf of another Party and it Is subsequently determined by the Experts or

. Expert that no contribution was necessary, the advancing Party shall be permitted to withdraw fts

contributlion from the Group along with all sums advanced on behalf of the other Party, all without

interest thereon,
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d. Unless the dispute resolution mechanism set forth In Paragraph 6(b) above Is used, if a Party {the
"Defaulting Party") falls to make any or all of its proportionate contributions’ when réquested
by the other Party (the "Dye Date"} and continues to fail to pay for a perfod of thirty (30) days
after notice from the other Party that such contribution was not made by the Due Date, then
the Defaulting Party shall be in default hereunder, In such event, the other Party (the "Non-
defaulting Party") shall have the right, but not the obligation, to pay to the Group an amount
equal to the contribution not made by the Defaulting Party, in which case such amount shall be
treated as a loan from the Non defaulting Party to the Defaulting Party bearing interest at an
annual rate equal to the Prime Rate of Southcoast Bank (as such prime rate Is defined by such
bank), plus two percent (2%), and thereafter all distrlbutions of cash flow otherwise
distributable from the Partnership to the Defaulting Partner shall be paid to the Non-defaulting
Partner until such time as the principal of and Interest on such loan Is patd In full.

7. Reserves; Allocatiéns and Distributlons,

" a, The Partles shall have the fight to accumulate the recelpts of the Group as reserves for tha
purpose of meeting anticipated payments and expenditures,

b, Excep; as provided In Sectlon 8 hereof, the net Income and net loss of the Group shall be
allocated to Partles according to their respective Group Interest, as Initially established at 50%
per Party or as ad|usted In accordance with thls Agreement.

¢. The net cash flow of the Group remalning after the establishment of reserves by the Parties shall
be distributed at least annually and more often If the Partles so determine. All distributions shall

distribution, '

d, In'the event the Owner's lending Institution requlres a "Performance and Payment" bond [t Is
recognized that Linden Construction will then assume an unequal portion of the Iiability. Should
a “Payment and Performance Bond" be required, the first $5,000,00 of net cash flow shall be
pald to Linden Constryction and the remalning cash flow split hetween Linden Construction and
Atrlum Builders on a 50-50 basls per paragraph 7(c) above.

e _hgmg;i_e,to,ﬁ’ar.ti.es accdrdlng.to thelr respective.Group Interest on.the record date.of the-. o -
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8.

Distributions on Dissolution.
Upon the dissolution of the Group, Its assets shall be distributed according to the following priorities:

{First) all of the Group's debts and HabHities to persons other than the Partles shall be paid and
discharged;

{Next) all of the Group's debts and liablllties to the Parties shall be paid and discharged:

o

. {Next) the assets ofthe Group {including cash) remaining after satisfaction of all debts and llabliitles of the

10, 4

Group as provided in paragraphs {a) and (b) hereof, shall be dlstrlbuted to Parties according to the
positive account balance at the time of.distribution,

. Costs and Expenses,

All costs and expenses incurred in connection with the construction, operation and management of the
Project {including costs and expenses of printing, maps, plats, surveys, studies and Allowable Travel
Expenses) or In connection with any other undertaking of the Group, whether arising either prior or
subsequent to the date hereof, shall be inltlally borne by the Party Incurring such cost and expense with
full relmbursement being made to such Party by the Group within thirty (30) days after {1) the cost or
expense is Incurred or (2) the Group has obtalned and consummated the closing of the construction
contract for the Project; whichever Is later, Notwithstanding the foregoing, each Party shall bear the cost
and expense attributable to its participation In the Group, Inchiding salaries, Non-Allowable expense,
office expenses and other charges attributable to its overhead. As used herein, the term “allowable
Travel Expenses" shall mean all properly substantfated and reasonable expenses incurred by a Party, an
employee or independent contractor of a Party or party related to a Party {up to an aggregate amount of
$5,000)-for lodging, accommodations {but not meals), airplane fares and/or other alr transportation

.. £osts, rental.cars (dther.than.personal vehicles).and other. transportatlan;.provided,.however,.that all......ccc.... ..

such expenses are Incurred In conhection with the constructlon of the Projact. The term "Non-Allowable
Travel Expenses” shall mean all travel expenses other than Allowable Travel Expenses, Home office
expenses of the Partles shall not be considered costs of the project as these expenses area part of the
estimated markup. Cost of project management is part of the estimated markup and not reimbursable

ab[lltles of the Groun,

Subject-to the Provisions for Indemnification as provwded in Section 18 of this Agréement, all liabilitles of
the Group of every kind and nature and In the okder of priority as set forth in Paragraph 8 above,
whether contractual or non-contractual, shall first be satisfied out of the assets of the Group (Including
the proceeds of any liability insurance which the Group may recover therefer), and if and to the extent”
that such assets shall not be sufficient to satisfy any such flability and the satisfaction of such llabiiity
shall by Its terms, if any, not be limited to the assets if of the Group, each Party shall be responsible,
Including the making of any payments In respect thereto, for lts prorate share of alf such liabifities In
accordance with each Party's respective Group Interest at the time each such liability was incurred,
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11. Other Agreements In Connection with Project. Each Party acknowledges and agrees that upon submittal
of the construction proposal or bid to Shelmore POA, and acceptance thereof by Shelmore POA, Linden
Construction will enter into a contract with She/more POA In accordance with the submitted bid.

12, |nsurance, The terms of each Party's Insurance policies shall remaln In effect for this Project with the costs
of insurance being relmbursed for direct labor costs at a rate of 35% of direct labor. On or befare the
date of the executlon of the construction contract, each Party shall furnish to the other certificates of
insurance for all Insurance coverage's reasonably necessary for the Project,

13.0ther Actlvitles No Conflict, Each Party shall have the right to carry on and engage in other business
ventures and activities, and neither Party shall be llable to the Group on charges of usurpation of Group
opportunity, conflicts of interest self—dealing or the like as a result of any such activities; providad,
however, that nelther Party shall participate In any other construction activity at the ProJect site without

the express written permlission of the other Party,

14,Bank Accounts. The financfal account of the Group shall be maintalned by the Group In a checking
account wlth Southcoast Bank. Any funds malntained in such accounts may be withdrawn upon the

slgnatures of B_rando'n Linden and B Beauchene.

15,Group Year; Books of the Group. Unless otherwlse agreed in writing by the Parties and permlitted under
the Code, the Group shall malntain a calendar year and shall use, the accrual method for purposes of

income tax and accounting. The books of the Group shall be kept and malntained during the period prior

to completion of construction at 919 West Richardson Avenue, Summerville, SC 29483 and shall be

open to Inspection at all reasonable times. Coples of sald books wlll be provided to either Party upon

—— requestrSald-books shall be-audited-at-east annually byanindependent certified publicactouitant

satisfactory to the Partles unless otherwise detarmined by both Partles, _

16. Authorized Group Representatives, Linden Construction hereby appolnts Branden Linder, President
and Atrium Builders does hereby appoint glifBeauchene, President, as their duly authortzed

representatlves to bind thelr companies and to act In thelr respective Interests with respect to the
business of the Group, The Partles may from time to time appolnt one or more diffarent or additional
such représentatives and shall endeavor to communicate and deal with such designatad representatives
In the conduct of the Group's business so as to minimize the involvement of unnecessary officers or

" employees of the Parties, As between the Partles, any notice or other document required or permitted
under the terms of this Group Agreement shall be effective If signed on behalf of a Party by at least one

of its then acting deslgnated representatives,
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417,Transfer, Assignment and Ercumbrance of Group Interest,

a, Neither Party shall transfer or assigh or mortgage, pledge or otherwise encumber its Interest In

the Group.

18.Indemnlfication,

a. Each Party shall Indemnify the other Party, its shareholders, officers, directbrs, partners and

employees, and the Group and save and hold each of them harmless from, against, for and In
respect of any and all damages, losses, obligations, Habilitles, claims, deficiencies, costs and
expenses, Including, without limitation, reasonable attorneys' fees and other costs and
expenses incldent to any suit, action, investigation, claim or proceeding suffered, sustained,
[ncurred or required to be paid by such other Party, its ’s‘hareholders, officers, directors,
partners and employees, or the Group by reason of the fallure of such Party to materlally
observe or perform Its covenants and agreements set forth In this Agreement,

b, Upon recelpt of notlce of any sult, actlon, Investigatlon, clalm or proceeding for which

. Indemnification shall be required to an Indemnified Party or shareholder, offlcer, director,
partner or employes, In accordance herewith the Indemnifying Party promptly wili defend,

contest or otherwise protect agalnst any such sult, actlon, [nvestigation, claim or proceeding at -

Its own cost and expense, The Indemnlfied Party or shareholder, officer, diractor, partner or

employee may, but shall not be obligated to, participate at its own expense In a defense thereof
. and of any related actlon against the Group by counsel of its own choasing, but the

Indemnifying Party shall be entitied to control the defense unless the Indemnifled Party or

+ shareholder, officer, director, partner or employee has relieved the indemnifying Party from

Hability with respect to the particular matter. in the event the Imdemnifying Party falls to timely

ey Tt siees ssenpenie

. defend,-contest or otherwisa-protect-againsi-anysuch sult; action; Mvastigaton; cains o
proceedinig; the Indemnified Party or shareholder, officer, director, partner or emplayee may,
but will not be obilgated to, defend, contest or otherwise protect against the same, and- make
any compromise or settlement thereof and recover the entire costs thereaf from the
Indemnifying Party, including reasonable attorneys' fees, disbursements and all amounts pald as
a result of such suit, actlon, investigation, claim or proceeding or the compromise or settlement

thereof,
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19, Default,
a. With respect to any one Party, if any of the followlng events has occurred and is continuing, such
Party shall be deemed to be In default under the terms of this Agreement:
.- A Party shall withdraw or take action to withdraw from the Group, otherwlse than in
accordance with this Agreement, without the prior written consent of the other Party;

Il, Except for a defauit pursuant to Paragraph 6, a Party shall fall to fulfill any of Its other
obligations under the terms of this Agreement within thirty (30) days after receipt of
notice of such fallure to perform from the Non-defaulting Party;

lii. There shall have occurred 2 dissolution of the Group under the laws of the State of

South Carolina in contravention of this Agreement as a result of any actlon or fallure to

act on the part of a Party;

Iv. The filing by a Party of a voluntary petition In bankruptey or adjudication as a bankrupt.
or Insalvent, or the filing by such Party of any petitlon or answer seeking or acquiescing
In any reorganization, arrangement, camposition, readjustment, ltquidation,
dissolution or similar relfet for itself under any present ot future federal or state law or
regulation relating to bankruptey, Insolvency or other relief for debtors; or such Party's
seeking or consenting to or acqulescing In the It appointment of any trustee, recelver
or liquidator of such Party, or the making of any general asslgnment for the benefit of
creditors or the admission In wrlting of such Party's inabllity to pay its debts generally
as they become duej or '

g veaspe e e a1 e s s s s ¢ (o s e bt T e e ameee | ey mpretean, br s e e g emeastmemtemenbt mr iy
. \ y C - o
e . . )

v. The entry by a court of competent Jurlsdiction of an order, Judgment or decree
approving a petition filed agalnst a Party seeking any reorganization, arrangement,
composition, readjustment, liquidation, dissolution or similar rellef under any prasent
or future faderal or state law or regulation relating to bankruptcy, Insolveney, or other
relief for debtors, which order, Judgment or decree remains unvacated and unstayad
for an aggregate of sixty (60) days (whether or not consecutive) from the date of entry
thereof; or the appolntment of any trustee, recelver or liquidator of such Party without
the cansent or acquiéscence of such Party which appointment shall remain unvacated
and unstayed for an aggregate of sixty (60) days (whether or not consecutive);

vl. The occurrence of any materlal default or event of default under the terms of any debt,

or securlty interest under which a Party is a borrower or debtor and under which any
secured party or lender has recourse against such Party for the payment of any -
deficlency judgment and the accurrence of such event would reasonably be expected
to have a materlal and adverse effect on the Project or the Property;




2:16-cv-03603-DCN  Date Filed 11/10/16 Entry Number 1-4  Page 10 of 14

c,

vii. Any creditor of a Party shall seek collateral or sﬂecyur!ty for any previously unsecyred
indebtedness and such action would reasonably be expected to have a materfal and
adverse effect on the Project or the Property; or

Vill. A Party shall cease to exist {whether as a result of dissolution under applicable law or
otherwise), under the laws of the respective State of such Party's formation,

In the event that efther Party defaults under this Agreement as provided In Sectlon 19(a)
abave, the non-defaulting Party shall cause written notlce of stich default to be given to the
defauiting Party, If such default shall continue for a period of ten (10) days after the glvlng of
such notice, the defaulting Party does hersby grant to the non-defaulting Party the
Irrevocable right to purchése the entire Interest of the defaulting Party In the Group for a
purchase price equal tofl) seventy-five percent (75%) multiplted times the Value of the
Defaulting Party's Group Interest and-less (}1) allamounts owed by the defaulting Party to the
non-defaulting Party, The Partles agree that the foregoing reduction from Value shall be
deemed iiquidated damages and not a penalty. The non-defaulting Party shall exercise Its
optlon by delivering written notice to the defaulting Party and therein shall specify the time

" of closing, which shall not be more than sixty (60) days followlng the date the purchase price

Is determined. The closing shall take place at the office of the non-defaulting Party.

Upon the occurrence of any default hereunder and the continuance of such default for a

o

= period-of-ten (|0} days-afterthe giving S WHitER WOt 61 €0ch dETEUR by the Non-defauiting

Party to the Defaulting Party, the'Non-defaulting Party shall have the right, but not the
obllgation, to terminate this Agreement with the Defaulting Party, Such right to termination
shall continue so'long as any default is continuing under the terms of this Agreement, but
untll the Defaulting Party recelves notice from the Non-defaulting Party of the Non-
defaulting Party's Intent to terminate such Agreehwents, Its obligations and dutles
thereunder shall continue. )

Time Is of the essence In the performance of this Agreement, Immediately upon the |
oceurrence of any default as set forth above, the Non-defaulting Party shall have the right to
take such steps as shall be reasonably necessary to protect the rights of such Party or the
rights or property of the Group and upon taking any such action shall be entitled to
contribution and indemnification by the Defaulting Party.
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20.Dissolutlon,
a. The Group shall be dissolved upon:

. An electlon to dissolve the Group made In writing by both Partles;
il The distribution of the net proceeds therefrom,
iii. The occurrence of any event which makes it unlawful for the business of the Group to
be carried on or for the Parties to carry It on in the Group: or
iv. Any other act or occurrence which causes a dissolution under the laws of the Stata of

South Carolina.

b. If a dissalution occurs as a result of the occurrence of an event as described in subsection
20(a)(l) 11y or (1if) above, the Group shall wind up the affalrs of the Group In accordance with
the applicable laws or the State of South Carolina. if a dissolution of the Group shall occur as a
result of the occurrence of an event as described in subsection 20(a)(iv) above, and If no default
shall have occurred under this Agreement, the Partles may elect elther to reform a Group or
other entltyto operate the Project or to wind up the affalrs of the Group,

21, Tax Electlons. All incurred sales taxes, etc., will be paid by the Group, Each Party shall be responslble for
payment of Income taxes for Incomes earned from the Group by each Party, All Partles agree that at the
. request of efther Party, If allowed under the existing'IRS Code, the Group may make an electlon under
§761 to be treated as an entity under such §761 rather that a partnership for tax purposes,

22.Notlces, The address of each Party for all purposes shall be the address set forth on the first page or this
Agreement or such other address of which.the other Party has recelved written notice. Any notice,
demand or request required or permitted to be given or made hereunder shall be In writing or when
sent by certifled or reglstered mall, return recelpt requested, to such Party at such address and shall be
v deenmed dellvered thiee (3) bUSIfESs days after d SposIt Wit the US Postal SeFvice.” e o

23.Iitles ahd Captlons, All articles or sectlon titles or captions in this Agreement are for convenlence only;
they shall not be deemed part of this Agreement and In no way define, limit, extend or describe the

scope or intent ‘of any provislons hereof,

24, Governing Law, This Agreement shall be construed Ini accordance with and governed by the laws of the
State of South Caralina, ‘

25.Binding Effect, This Agreement shall be binding upon and Inure to the benefit of the parties hereto and
their respective successors and assigns, but any assignment of interest hereunder shal! be governed by

i

{

i

1

i

!

and subject to the provisions of Sectlon 17 hereof, i
1

i

i

!




2:16-cv-03603-DCN  Date Filed 11/10/16

Entry Number 1-4 Page 12 of 14

26,Entire Agreement,. This Agreement contalns the entire agreement between the parties hereto relative to
the subject hereof and no varlations, modification or changgs herein or hereof shall be binding upon any
party hereto unless set forth in a document duly executed by or on behalf of such party,

27.Severability, If any provision of this Agreement or the application thereof to any person or circumstances
shall be Invalld or unenforceable to any extent, the remainder of this Agreement and the application of

such provisions to other persons or circumstances
the fullest extent permitted by law,

shall not be affected thereby and shall be enforced to

INAW(TNESS WHEREOF, this Agreement has been duly executed by the partles heret¢ as of the date first

above. written,

WITNESS

WITNESS

Linden Construction of South Carolina, Inc
A SOUTH CAROLINA CORPORATION

By

d —
WT / MEMBER

e Atrium Bulldets, nc--
A SOUTH COROLINA CORPORATION

ey
PRESIDENT / MEMBER '_
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LINDEN

construction

PROJECT INFORMATION

Project Name

SHELMORE VILLAGE EXTERIOR REPAIRS

Solicitation #

N/A

Location (eity, stare)

MT, PLEASANT, SC

Approximate Size (SF, stortss, ete,)

9 BUILDINGS

Estimated Total Contract (§)

$801,500.00

Set-Aside Type (if applicabte)

NA

Brief Description

N/A

Site Visit Date

N/A

Proposal Due Date

N/A

Prime

LINDEN CONSTRUCTION

Teaming Partner

ATRIUM BUILDERS

| DIVISION OF WORK

ITEM

! Prime | Teaming Partner

PROPOSAL PHASE RESPONSIBILIT 1ES

—

. Estimate

: X

2. Bid Bond

3.__Technical Proposal

4, Production

P P S

5, Delivery,

DESIGN PHASE RESPONSIBIL] TIES (am‘erf i naimes in_consract-holder’s colitnin)

1. Architect

N/A N/A

Structural Engineer-

U N 7 7 N A CNJA e

N/A N/A

2.
3. MEP Engineer
4

N/A N/A

Specialties (list)
2 ;

b,

C,

CONSTRUCTION PHASE RESPONSIBILITIES (sheck responsible party’s coltumn)

Program Manager

P

Project Manager

Program Safety Manager

Program QC Manager

Contract Administration/Project Accounting

Superintendent

Site Safety & Health Officer

On-Site QC Manager

R b BT E=N TR N VY PO

Prolect Coordinator

el Eai Ed A PN PR PO Pe POT I

<

. Jobsite Office Expenses

1. Performance & Payment Bonds

12, Others (list):

N/A N/A

a.

b,

Page 1 of 2 Date:
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IDERN

construction

[ DIVISION OF WORK

ITEM

" Prime

| Teaming Partner

PROJECT FINANCIAL STRUCTURE

1.

JOB COST:
Each Party will apply the following job cost elements to the ptoject
contract amount, for costs directly supporting the project:

Subcontractors '

Materials incorporated into the Work

Equipment used in Work (narkef rental value)

Jobsite Office Expenses

X<

®lale|o|»

Project Labor for labor categories listed above (enter frings
loading % rate at right)

co
°\°><><><><

3

f. Miscellaneous Project Expenses — travel, sustenance and
consumables directly related to the work

SUPER TRUCK

Insurance (enter rate at right ar @ % or- 8181 000 of cantraet)

N/A

g
OVERHEAD: Each Party will apply the following overhead cost
elements to the project contract amount, for costs directiy

supporting the project;

0

a8, Homa Office Overhead (enter OF % rote at right)

MARGIN: ‘Project Margin will be derived by subtracting agreed
JOB COST and OVERHEAD elements frorh the project contract
amount. The remainder (PROJECT MARGIN) will be split-
according o the following percentages (antor %s at lgh, totaling 100%):

BUY OUT SAVINGS: Savings in Job Cost ltems realized afier the
contract is awarded will be split according to the following .

DPETCentages (enter Tos af right, tofaling 100%):.

50

50

Linden Cohstruction;
By: \Sy(_wh e L D A

Signed:m’//
= :

st iters S ) 4= b e e

This Project Stritcture Summary is hereby made part of the Teaming Agreement, dated 2/08/13, for the Project named above.

Atrium Builders;

[«

Title??,t& I X , Tide:  PASSIOEIT

Page 2 of 2

By: Tg - UE/’; UCMH GAIG.

Date:
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