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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

MATTHEW CHEATHAM,
on behalf of himself and all others
similarly situated,

Plaintiff, CIVIL ACTION NO.

V.

VIRGINIA COLLEGE, LLC and
EDUCATION CORPORATION
OF AMERICA,

JURY TRIAL DEMANDED

Defendants.

N N N N N N N N N N N N N’

NOTICE OF REMOVAL

Pursuant to the Class Action Fairness Act (“CAFA”), 28 U.S.C. §1332(d),
and 28 U.S.C. §1332(a), 28 U.S.C. §1331, 28 U.S.C. §1367, 28 U.S.C. §§1441 and
1446, Defendants Virginia College, LLC (“Virginia College) and Education
Corporation of America (“ECA”) (collectively, “Defendants”) hereby give notice
of the removal in the above-styled action from the State Court of Gwinnett County,
State of Georgia, where it is now pending as Civil Action No. 19-C-06260-S6, to
the United States District Court for the Northern District of Georgia, Atlanta

Division. As grounds for removal, Defendants state the following:
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ALLEGATIONS OF THE COMPLAINT

1. On August 26, 2019, Plaintiff Matthew Cheatham (“Plaintiff” or
“Cheatham”) filed a “Class Action Complaint and Demand for Jury Trial” in the
State Court of Gwinnett County, State of Georgia, in the Civil Action styled as
Matthew Cheatham v. Virginia College, LLC et al., No. 19-C-06260-S6. (See
generally Class Action Complaint and Demand for Jury Trial, attached hereto as
“Exhibit 1) (“Complaint™).

2. The Complaint contains claims seeking relief on behalf of two
putative classes (a “Former Student Class” and a “Current Online Student Class”),
alleging the following claims: (1) negligence; (2) breach of contract; and (3) unjust
enrichment. (Exh. 1, 49 35, 48-80). The Complaint also expressly asserts that
“ANY ARBITRATION AGREEMENTS ARE UNENFORCEABLE” based on a
federal Department of Education rule, and asks this Court to interpret numerous
federal regulations in making that bold claim. See 34 C.F.R. §685.300(b), (d), (e),
(f), as added by 81 Fed. Reg. 75,926, 76,087-76,088 (Nov. 1, 2016); 34 C.F.R.
§685.206(c) and 34 C.F.R. §685.222 as added by 81 Fed. Reg. 75,926, 76,083
(Nov. 1, 2016). (/1d., 99 81-86).

3. The Complaint alleges two different purported classes. The “Former

Student Class is defined as:
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All Georgia residents who paid tuition to and completed courses at
Virginia College and who were not enrolled there as of December 4,
2018

(Id., 4 35(a)). The “Current Online Student Class” 1s defined as:
All Georgia residents who paid tuition to and who were enrolled at
Virginia College as of the date of the closure of the online program
but who had not yet obtained the degree for which they paid tuition.
(1d., 9§ 35(b)).

REMOVAL PROCEDURES

4. This Notice of Removal is being filed within 30 days of service of the
initial pleading setting forth the claim for relief, and is therefore timely pursuant to
28 U.S.C. §1446(b). Defendant Virginia College, LLC was served with the
Complaint on September 6, 2019. (See Declaration of Kellie Kennedy, q 4,
attached hereto as Exhibit 2) (“Kennedy Decl.”). As of the time of this removal,
Defendant ECA had not been served.

5. The United States District Court for the Northern District of Georgia,
Atlanta Division, is the federal judicial district embracing the State Court of
Gwinnett County, Georgia, where this suit was originally filed. Venue is therefore
proper under 28 U.S.C. §§ 90(a)(2) and 1441(a).

6. This action is removable pursuant to 28 U.S.C. §1441, which
authorizes removal of any civil action brought in a state court in which the United

States District Court has original jurisdiction. This Court has original jurisdiction
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based upon 28 U.S.C. §1332(d) because this is a class action with at least 100
putative class members, there is diversity of citizenship between at least one class
member and a defendant, and the aggregate amount in controversy exceeds
$5,000,000.

7. This action is also removable pursuant to 28 U.S.C. §1332(a), as there
is complete diversity between the parties and the amount in controversy exceeds
$75,000.

8. This action is also removable pursuant to 28 U.S.C. §1331, as itis a
“civil action[] arising under the Constitution, laws, or treaties of the United States.”

0. In accordance with 28 U.S.C. §1446(a), a copy of all “process,
pleadings and orders” received by Defendants are attached hereto as “Exhibit 3.”

10.  Pursuant to 28 U.S.C. §1446(d), a copy of this Notice of Removal is
being served on Plaintiff on this date, and a copy of this Notice of Removal is
being filed with the Clerk of Court for the State Court of Gwinnett County,
Georgia.

11. Defendants have sought no similar relief with respect to this matter.

REMOVAL BASED ON SECTION 1332(d) CAFA JURISDICTION

12.  This Court has subject matter jurisdiction pursuant to CAFA because

this is a class action with at least 100 putative class members, there is diversity of
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citizenship between at least one class member and a defendant, and the aggregate
amount in controversy exceeds $5,000,000.

Plaintiff’s Action is a Class Action for Purposes of CAFA

13.  The Complaint is titled: “Class Action Complaint and Demand for
Jury Trial.” (Exh. 1 at § 1). It includes “Class Allegations.” (/d., 99 34-47). It
states: “This action is brought by the Plaintiff individually and on behalf of others
similarly situated as a class action under the provisions of OCGA §9-11-23 for
damages.” (Id., q 34). It defines two purported classes. (/d., 9 35). It alleges that
the “membership of each class is numerous and joinder of individual plaintiffs is
impractical,” that there “are questions of law and fact common to all members of
the Plaintiff classes, and these common questions of law and fact predominate over
any individual issues.” (/d., 49 38-39). It alleges that the “claims of the named
Plaintiffs are typical of the claims of the members of the Plaintiff classes . . . and
Plaintifts’ claims will thus adequately represent those of the Class Members,” that
the named “Plaintiff will fairly and adequately protect the interest of Class
Members,” that a “class action is superior,” and that there are “no difficulties that

will be encountered in the management.” (/d., 99 40-44).
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14.  As such, this matter is a class action as that term is defined pursuant to
28 U.S.C. §1332(d)(1)(B) and 28 U.S.C. §1453.!

The Number of Alleged Class Members Exceeds 100

15. Plaintiff pleads a “Former Student Class,” and a “Current Online
Student Class.” (Id., 9 35). Plaintiff’s proposed Former Student Class alone has
more than 100 members. (See Exh. 2, Kennedy Decl., § 6). Thus, CAFA’s
requirement of at least 100 members “of all proposed plaintiff classes in the
aggregate” is satisfied. 28 U.S.C. §1332(d)(5)(B).

Diversity of Citizenship is Met

16. CAFA requires only minimal diversity for class actions in which “any
member of a class of plaintiffs is a citizen of a State different from any defendant.”
28 U.S.C. § 1332(d)(2)(A). With minimal diversity under CAFA, “only one
member of the plaintiff class — named or unnamed — must be diverse from any one
defendant.” Lowery v. Ala. Power Co., 483 F. 3d 1184, 1194 n.24 (11th Cir.
2007).

17.  Plaintiff’s Complaint alleges that Plaintiff is a “resident of Cherokee
County, Georgia.” (Exh. 1, 9 8). It appears that Plaintiff has lived in Georgia at

least since 2017. (See Exh. 2, Kennedy Decl., q 9 and Exh. A (listing address as

! Although this action was filed by Plaintiff as a putative class action and is therefore removable
under the relevant statutes, Defendants do not admit that this action can properly proceed as a
class action. Defendants expressly reserve the right to challenge whether the action brought by
Plaintiff meets the requirements of Fed. R. Civ. P. 23 or any other applicable rule.



Case 1:19-cv-04481-CC Document 2 Filed 10/04/19 Page 7 of 17

Woodstock, GA as of September 12, 2017)). “For diversity purposes, citizenship
means domicile.” Mas v. Perry, 489 F. 2d 1396, 1399 (5% Cir. 1974).
“Citizenship is equivalent to domicile for purposes of diversity jurisdiction. [ ] A
person’s domicile is the place of his true, fixed and permanent home and principal
establishment, and to which he has the intention of returning whenever he is absent
therefrom . . . .” McCormick v. Aderholt, 293 F. 3d 1254, 1257-58 (11™ Cir. 2002)
(internal quotation marks omitted). While residency does not equal citizenship,
“the place of residence is prima facie [evidence of] the domicile.” Stine v. Moore,
213 F. 2d 446, 448 (5" Cir. 1954). In addition, Plaintiff is registered to vote in
Cherokee County, Georgia, and has been since August 12, 2016. (See Exhibit 4).2
Voter registration is proof of domicile. See e.g., Ragali v. Circle K. Stores, Inc.,
No. 10-80455, 2010 WL 11602740, at * 1 (S.D. Fla. June 23, 2010) (citing Combs

v. T.J. Samson Cmty. Hosp., Case No. 1:05¢cv-190-M, 2006 WL 1895460, at *3

2 Exh. 4 is accessed on the Georgia Secretary of State website, “My Voter Page.” See
https://www.mvp.sos.ga.gov/MVP/voterDetails.do. ~This Court may take judicial notice of
information on a government website. See e.g., R.S.B. Ventures, Inc. v. F.D.I.C., 514 Fed.
App’x. 853, 856 n. 2 (11th Cir. 2013) (Eleventh Circuit taking judicial notice of information
found on government website); Accord Boyd v. Georgia, 512 Fed. App’x. 915, 917 (11th Cir.
2013) (holding that district court did not abuse its discretion in taking judicial notice of facts
obtained from an online state government website). The Eleventh Circuit also has held that
“judicial notice ‘is a valid substitute for proof in connection with jurisdictional questions.”” Barr
v. Ewing, 774 F. App’x. 547, 550 (11th Cir. May 21, 2019) (citation omitted). In so holding, it
cited a Fifth Circuit Court of Appeals case holding that it would take judicial notice of public
documents located on state Secretary of State websites that established a corporation’s
citizenship to resolve a jurisdictional question on appeal. See id. (citing Swindol v. Aurora
Flight Scis. Corp., 805 F. 3d 516, 517-19 (5th Cir. 2015)).
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(W.D. Ky. July 7, 2006) (recognizing that objective evidence such as voter
registration is proof of domicile)). Thus, Plaintiff is a Georgia citizen.

18. In determining diversity for CAFA purposes, an unincorporated
association is “deemed to be a citizen of the State where it has its principal place of
business and the State under whose law it is organized.” 28 U.S.C. §1332(d)(10).
The Complaint alleges that defendant Virginia College is an Alabama limited
liability company with its principal place of business in Alabama. (Exh. 1,9 9). It
also alleges that defendant ECA is a Delaware corporation with its principal place
of business in Alabama. (/d., 9 11). Thus, CAFA’s minimal diversity is met.

The Amount in Controversy Requirement is Satisfied

19. Under CAFA, “the claims of the individual class members shall be
aggregated to determine whether the matter in controversy exceeds the sum or
value of $5,000,000 exclusive of interests and costs.” 28 U.S.C. § 1332(d)(6).

20. A removing defendant is not required to provide evidence to support
the amount in controversy in its Notice of Removal. All that is required is a “short
and plain statement of the grounds for removal,” including a “plausible allegation
that the amount in controversy exceeds the jurisdictional threshold.” Dart
Cherokee Basin Operating Co. v. Owens, 135 S. Ct. 547, 553, 554 (2014)). Thus,

“when a defendant seeks federal-court adjudication, the defendant's amount-in-
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controversy allegation should be accepted when not contested by the plaintiff or
questioned by the court.” Id. at 553.
21. Here, Plaintiff seeks compensatory damages, including “but not

limited to loss of value of coursework, loss of tuition, loss of educational

opportunity, and loss of opportunity to complete unfinished degree programs.”
(Exh. 1, 9 75) (emphasis added). Plaintiff also claims “loss of money, “loss of time
spent on classes without value,” and “emotion[al] distress” damages. (Exh. 1, q
80). Although the amount of compensatory damages are not expressly stated in the
Complaint, at a minimum, Plaintiff is claiming compensatory damages for the cost
of tuition for the class members. Defendant Virginia College has received over
$5,000,000 in tuition money from the proposed Former Student Class Members
alone. (Exh. 2, Kennedy Decl., 4 7). Thus, Plaintiff’s request for compensatory
damages in the form of repayment of tuition paid alone well exceeds the
$5,000,000 amount in controversy under CAFA. In total, the damages and relief
that Plaintiff seeks on behalf of the purported class easily exceeds CAFA’s
$5,000,000 threshold.

REMOVAL BASED ON SECTION 1332(a) COMPLETE DIVERSITY

22. There is complete diversity between Plaintiff and the Defendants. See

M 16-18, supra.
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23.  The amount in controversy between Plaintiff and Defendants exceeds
$75,000.  Although Plaintiff does not specify the precise amount of the
compensatory damages that he seeks for himself, Plaintiff’s breach of contract
claim alone seeks compensatory damages, including “but not limited to loss of
value of coursework, loss of tuition, loss of educational opportunity, and loss of
opportunity to complete unfinished degree programs.” (Exh. 1, 4 75) (emphasis
added). Plaintiff also claims “loss of money, “loss of time spent on classes without
value,” and “emotion[al] distress” damages. (Exh. 1, 4 80). He alleges that
“[flormer students who graduated with degrees now possess degrees without
value.” (Id., 9 6). He alleges that Defendants cannot provide him job “placement
services,” and that any coursework he completed is now “significantly devalued.”
(1d., 99 32-33).

24. Plaintiff signed Enrollment and Tuition Agreements to attend a
Virginia College campus three different times: (1) April 18, 2011 for an Associate
of Applied Science degree in Network Engineering; (2) December 14, 2016 for a
Bachelor of Science degree in Management Information Systems; and (3)
September 12, 2017 for a Bachelor of Science degree in Network Management.
(Exh. 2, Kennedy Decl., 94 8, 9 and Exh. A thereto). These enrollment agreements
are the source of Plaintiff’s breach of contract claim. (Exh. 1, 49 66-75). The total

estimated tuition for these programs, as stated by those Enrollment Agreements,

10
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was $184,460.00. (Kennedy Decl., q 8, 9 Exh. A thereto). In making a breach of
contract claim based on these enrollment agreements, and in claiming “loss of
value of coursework, loss of tuition, loss of educational opportunity, and loss of
opportunity to complete unfinished degree programs,” (Exh. 1, 9 75), Plaintiff is
claiming his own personal losses are at least this amount of $184,460.00. Plaintiff
is also seeking “loss of money, “loss of time spent on classes without value,” and
“emotion[al] distress” damages. (Exh. 1, § 80). The amount in controversy thus
easily exceeds $75,000.

REMOVAL BASED ON §1331 FEDERAL QUESTION

25. Under 28 U.S.C. §1331, the “district courts shall have original
jurisdiction of all civil actions arising under the Constitution, laws or treaties of the
United States.” There are two separate and independent bases for federal question
jurisdiction in the Complaint. First, Plaintiff’s claims, although ostensibly brought
as state law claims, are subject to federal “arising under” jurisdiction because
Plaintift’s own pleading demonstrates that they present embedded federal issues
that are “(1) necessarily raised; (2) actually disputed; (3) substantial; and (4)
capable of resolution in federal court without disrupting the federal-state balance
approved by Congress.” Gunn v. Minton, 133 S. Ct. 1059, 1065 (2013) (“Gunn™);
Grable & Sons Metal Products, Inc. v. Darue Engineering & Manuf., 125 S. Ct.

2363, 2366-69 (2005) (“Grable™).

11
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26. The first and second Gunn/Grable factors are easily met by examining
the Complaint and Answer. Plaintiff himself has “necessarily raised” the federal
issue of the Department of Education regulations, claiming that they apply and
allow his claims to proceed in court. Indeed, Plaintiff has asked this Court to
interpret those federal regulations to allow his state law claims to proceed in court.
(Complaint, Exh. 1, 49 81-86). Defendants “actually dispute[]” Plaintiff’s position
and dispute the constitutionality of the federal regulations. (see Exhibit 5, Answer,
p. 10 & Affirmative Defenses 41-42). Thus, the first two Gunn/Grable factors are
met. See Edwards v. Deloitte & Touche, LLP, No. 16-21221, 2017 WL 1291994,
at * 3-4 (S.D. Fla. Jan. 18, 2017) (holding the first two Gunn factors were met
because plaintiff, although asserting only state law claims against a nonfederal
defendant, “ask the Court to resolve the federal question in this case,” and the
defendant disputed plaintiff’s position). It is a “dispute or controversy respecting
the validity, construction, or effect of [federal] law,” as Gunn/Grable require for
federal question jurisdiction. Grable, 125 S. Ct. at 2367 (citation omitted).

27. This case likewise easily meets the Gunn/Grable “substantiality” third
factor. The “substantial” factor looks “to the importance of the issue to the federal
system as a whole.” Gunn, 133 S. Ct. at 1066. An issue is “substantial” if the
Government “has a strong interest in” it. Grable, 125 S. Ct. at 2368. Plaintiff has

raised the federal regulations at issue as a basis for allowing his state law claims to

12
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proceed in court, and Defendants have challenged the validity, enforceability,
interpretation, and constitutionality of those regulations. There is no doubt that the
Department of Education has a strong interest in a uniform interpretation of its
regulations by federal courts, and in their validity, enforceability, and
constitutionality.  Furthermore, several federal courts have held that private
plaintiffs have no private cause of action under the Higher Education Act and its
promulgated regulations, of which the subject regulations ostensibly were issued,
and that only the Department of Education may enforce them. See Prof’l Massage
Training Ctr., Inc. v. Accreditation All. of Career Sch. & Colleges, 781 F.3d 161,
169 (4" Cir. 2015); Sanon v. Dep’t of Higher Educ., 453 Fed. App’x. 28, 30 (2d
Cir. 2011). Plaintiff simply has no standing to enforce the subject regulations; only
the Department of Education may enforce them. Kourembanas v. Intercoast
Colleges, 373 F. Supp.3d 303, 307 n.2 (D. Me. 2019). That only the Department
of Education may enforce the regulations demonstrates the Department of
Education’s strong interest in the regulations and any case asking for a court’s
interpretation.

28. For all of those same reasons, the fourth Gunn/Grable factor is met:
this federal court may entertain the federal issues raised here “without disturbing
any congressionally approved balance of federal and state judicial responsibilities.”

Gunn, 133 S. Ct. at 1065. Indeed, allowing state courts to resolve these important

13
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federal issues would undermine “the development of a uniform body of [federal]
law” interpreting these federal regulations. Gunn, 133 S. Ct. at 1067. In Grable,
the plaintiff brought only a state law quiet title action, but it invoked the meaning
of a federal tax law, and the United States Supreme Court, in holding that federal
question jurisdiction existed, stated: ‘“The meaning of the federal [statute] is an
important issue of federal-law that sensibly belongs in a federal court.” Grable,
125 S. Ct. at 2368 (emphasis added). So it goes here. The meaning of a federal
rule/regulation similarly is an important issue of federal law, requiring uniformity
of federal court decisions that sensibly belongs in federal court.

29. In Grable, the United States Supreme Court held its longstanding
federal question jurisdiction test, for cases that allege only state law claims but that

29 ¢¢

nonetheless “implicate significant federal issues,” ‘“captures the commonsense
notice that a federal court ought to be able to hear claims recognized under state
law that nonetheless turn on substantial questions of federal law, and thus justify
resort to the experience, solicitude, and hope of uniformity that a federal forum
offers on federal issues.” Grable, 125 S. Ct. at 2367. This case perfectly fits that
test, particularly given that Plaintiff has raised these federal regulations as a basis
for his claims to proceed in court.

30. The second independent basis for federal question jurisdiction is that

“the vindication of a right under state law necessarily turn[s] on some construction

14
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of federal law.” Franchise Tax Bd. of the State of Calif. v. Constr. Laborers
Vacation Trust for So. Calif., 103 S. Ct. 2841, 2846 (1983) (citations omitted). Ifa
right “created by” the “laws of the United States” is an “element” of a state law
cause of action, then federal subject matter jurisdiction exists. /d. at 2847 (citation
omitted).

31. Here, Cheatham alleges a state law negligence claim. (Exh. 1, 4 48-
65). Under Georgia law, the elements of a negligence claim are: (1) the existence
of a legal duty, (2) breach of that duty, (3) a causal connection between the
defendant’s conduct and the plaintiff’s injury, and (4) damages. Boller v. Robert
W. Woodruff Arts Center, Inc., 311 Ga. App. 693, 695 (2011). Cheatham pleads
that Defendants had a legal duty to comply with the standards represented by the
United States Department of Education to borrowers. (Exh. 1, 9 62). Thus, the
“duty” element arises from federal law, making the negligence claim to
“necessarily turn[] on some construction of federal law.” Franchise Tax Bd., 103
S. Ct. at 2846 (citation omitted). Federal question jurisdiction thus exists. See e.g.,
Deloitte, 2017 WL 1291994 at *4-5 (holding that federal question jurisdiction
existed where the state law breach of fiduciary duty claim hung on an alleged duty
created by federal law). For all of the reasons set forth above, the Gunn/Grable

requirements are met.

15
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If any question arises as to the propriety of the removal of this action,
Defendants respectfully request the opportunity to submit a brief and further
evidence, as well as oral argument, in support of its position that this case was
properly removed.

CONCLUSION

For the reasons set forth above, Defendants respectfully request that this
action be, and is hereby, removed to this Court; that this Court assume jurisdiction
of this action; and that this Court enter such other and further orders as may be

necessary to accomplish the requested removal.

Dated: October 4, 2019.

Respectfully submitted,

/s/ Alexander B. Feinberg

Alexander B. Feinberg (Georgia Bar No. 956505)
MAYNARD, COOPER & GALE, P.C.

1901 Sixth Avenue North

2400 Regions/Harbert Plaza

Birmingham, Alabama 35203-2602

(205) 254-1000

(205) 254-1999 (fax)
afeinberg(@maynardcooper.com

Attorney for Defendants

16
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CERTIFICATE OF SERVICE

I hereby certify that on October 4, 2019, a copy of the above and foregoing
was filed with the United States District Court for the Northern District of Georgia
using the CM/ECF system which sent notification to all counsel of record,
including:

Christopher N. Armor

Armor Law, LLC

160 Clairemont Avenue, Suite 200

Decatur, Georgia 30030
Chris.amor@amorlaw.com

James W. Hurt, Jr.

Hurt Stolz, P.C.

1551 Jennings Mill Road
Suite 3100-B

Watkinsville, Georgia 30677
Jhurt@hurtstolz.com

Attorneys for Plaintiff

/s/ Alexander B. Feinberg
Of Counsel

17
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EXHIBIT 1

Complaint
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CLERK OF STATE COURT

GWINNETT COUNTY, GEORGIA
19-C-06260-S6
8/26/2019 10:05 AM

IN THE STATE COURT OF GWINNETT COUNTY
.STATE OF GEORGIA

MATTHEW CHEATHAM,
on behalf of himself and all others
similarly situated,

Plaintiff,
CIVIL ACTION FILE NO.

v 19-C-06260-S6

VIRGINIA COLLEGE, LLC and
EDUCATION CORPORATION OF
AMERICA, ’

JURY TRIAL DEMANDED

Defendants.

N N N N N S N Nt N Nt et e

CLASS ACTION COMPLAINTAND DEMAND FOR JURY TRIAL

COMES NOW, PLAINTIFF MATTHEW CHEATHAM, on behalf of himself and all
others similarly situated.and alleges against Defendants Virginia College, LLC (“VC”) and
Education Corporation of America (“ECA”) as follows:

INTRODUCTION

1) VC and ECA operated and ran one of the largest for-profit colleges in the United States.
;2) On December 4, 2018, the Accrediting Council for Independent Cc;lleges and Schools
(ACICS) notiﬁe.d the ECA, which operates VC, of its decision to withdraw, by suspension, the
current grants of accreditation of all the institutions owned by VC.
3) As a result of the lack of accreditation, VC and ECA could no longer rely on their students
receiving federally backed student loans, thus effectively shutting down their businesses.
4) As a result of the lack of accreditation, course work performed by Plaintiff Cheatham and

' the Class will not qualify for transfer credit at accredited universities and colleges.

Page 1 of 13
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5) ECA operated more than 75 campuses throughout the United States including VC
campuses in Huntsville, Alabama and Macon, Georgia.

6) Former students who graduated with degrees now possess degrees without value.

1) Current students who have paia tuition to VC and ECA have no chance of obtaining any

degrees from VC or ECA and thus their tuition payments paid to date provided them no benefit.

8) Plaintiff Matthew Cheatham is a resident of Cherokee County, Georgia.

9) Defendant Virginia College, LLC is an Alabama limited liability company withits principal
place of business in Montgomery, Alabama.

10)  VC may be served through its registered agent at National Registered Agents Inc., 289 S
Culver Street, Lawrenceville, Georgia 30046-4805.

11)  Defendant Education Corporation of America is a Delaware corporation with its principal
place of business located at 3660 Grandview Parkway Suite 300, Birmingham, Alabama 35243.
12)  Education Corporation of America may be served with process by serving its Chief
Executive Officer at Education Corporation of America’s corporate headquarters at 3660
Grar'ldview Parkway, Birmingham, Alabama 35243.

13)  Defendant Education Corporation of America is subject to the jurisdiction of this Court
pursuant to the Georgia Long Arm Statute, OCGA § 9-10-91, as ECA transacts business within
the state; has committed a tortious act or omission within this state, and/or has committed a tortious
injury in this state causéd by an act or omission outside this state.

14)  ECA regularly does apd solicits business, and engages in other persistent courses of

[ 4
conduct, and derives substantial revenue from services rendered in this state.
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15)  On November 14, 2018, Defendants ECA and VC were placed into a limited receivership
in case no. 5:18-cv-00388-TES in the United States District Court for the Middle District of
Georgia, Macon Division.

16)  On January 16, 2019, that U.S. District Court entered an order stating that claims made
against Defendants VC and ECA which were covered by AIG Specialty Insurance Company
(“ATG”) to pay for any Losses (as defined in the Policy), including the advancement of legal fees
and expenses, stemming from any Claim (as defined in the Policy) were NOT part of the
receivership estate in that Court. A true and correct copy of this order is attached hereto as Exhibit
A.

17)  The AIG Policy expressly covers claims “breach of duty, neglect, error, statement;
misstatement, misleading statement, or omission” by the schools or their employees, “educational
malpractice or failure to educate; negligent instruction; failure to supervise; inadequate or
negligent academic guidance or counseling; improper or inappropriate academic placement or
discipline; failure to grant due process; invasion of privacy or humiliation, [] violation of the
Buckley Amendment, the “Uniform Student Freedom of Expression Act,” and claims related to-
defamation or a contract for educational services.

18)  The policy does not provide coverage for claims regarding fraudulent acts.

19)  For a claim related to the return of tuition fees, the insurance policy only covers 86% of
the tuition.

20)  Inorderto be covered under the policy, any claim must be made before September 3, 2019.
21)  Atrue and correct copy of the AIG Policy is attached to the January 16, 2019 order attached

hereto as Plaintiff’s Exhibit A.
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22)  Venue is proper in this county as Defendant Virginia College, LLC has its registered agent
located here.

PLAINTIFF MATTHEW CHEATHAM
23)  Plaintiff Matthew Cheatham (“Plaintiff Cheatham™) is a resident of Cherokee County,
Georgia.
24)  Plaintiff enrolled in VC’s online program and pursued an undergraduate degree.
25)  Plaintiff financed his education with student loans provided by the fefierally bac_:ked Direct
Loans program.
26)  VC informed Plaintiff Cheatham thai the Fall 2017 quarter would be the last quarter which
VC online would offer classes.
27)  No online classes were offered after December of 2017.
28)  Plaintiff was unable to complete his degree due to the school’s closure.
29)  Plaintiff did not enroll in any other school after VC closed.
30)  Plaintiff was promised by VC and ECA that after he graduated, his degree would provide
him the necessary credentials to obtain meaningful and gainful employee.
31)  Plaintiff was also promised by VC and ECA that their career services office would be
available free of charge to assist him with “placement services after he graduated.”
32)  Plaintiff completed coursework did not provide him the necessary credentials to obtain
meaningful and gainful employment and now that VC and ECA are closed, they can no longer
provide him the promised “placement services.”
33)  Plaintiff completed coursework is now significantly devalued because VC is no longer

accredited, VC cannot and does not provide career placement services, and persons reviewing his
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resume who see VC immediately correlate him with a failed and dysfunctional school which
seriously decreases his chances of obtaining meaningful employment.

CLASS ALLEGATIONS
34)  Thisaction is brought by the Plaintiff individually and on behalf of others similarly situated
as a class action under the provisions of OCGA § 9-11-23 for damages.
35)  The two classes of Plaintiffs for whose benefit the named Plaintiff brings this action are
defined as fgl‘lows: ]

a. All Georgia residents who paid tuition to and completed courses at Virginia College
and who were not enrolled there as of December 4, 2018 (“Former Student Class”);
and

b. All Georgiaresidents who paid tuition to and who were enrolled at Virginia College
as of the date of the closure of the online program but who had not yet obtained the
degree for which they paid tuition. (“Current Online Student Class’;).

36) Excluded from each proposed class is any member of the judiciary, any person currently
in bankruptcy, any person whose obligations have been discharged in bankruptcy, any person who
is a current employee of VC or ECA, and any government agency or entity.

37)  Plaintiff maintains the right to create additional subclasses or classes, as necessary, and to
revise these definitions to maintain a cohesive class that does not require individual inquiry to
determine liability.

38) The membership of each class is numerous and joinder of individual plaintiffs is

impractical.
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39)  There are questions of law and fact common to all members of the Plaintiff classes, and

these common questions of law and fact predominate over any individual issues. The principal

questions pertinent to the classes as a whole include:

a.

j-

Whether VC and ECA acted negligently in operating and managing their
businesses;

Whether VC and ECA were wanton in operating and managing their businesses;
__Whether .VC and ECA deceptive_ly advertised and sold their education services to
Plaintiff and the Class;

Whether Plaintiff and the Class’s degrees were devalued as a result of VC and
ECA’s closing;

Whether members of the Current Online Student Class and Former Student

Subclass’s tuition payments and course work provided no benefit to them;

Whether VC and ECA provided warranties to Plaintiff and the Class, and

- subsequently breached said warranties;

Whether VC and ECA entered into contracts ;Nith Plaintiff and the Class, and'
subsequently breached said contract;

Whether VC and ECA were unjustly enriched to Plaintiff and the Class’s detriment;
Whether Plaintiff and the Class suffered injury as a result of VC and ECA’s
wrongdoing; and

Defenses raised by Defendant.

40)  The claims of the named Plaintiffs are typical of the claims of the members of the Plaintiff

classes, which all arise from the same operative facts and are based on the same legal theory, and

Plaintiffs’ claims will thus adequately represent those of the Class Members.

Page 6 of 13



Case 1:19-cv-04481-CC Document 2-1 Filed 10/04/19 Page 8 of 14

41)  The named Plaintiff will fairly and adequately protect the interest of the Class Members.
Plaintiff has retained counsel with experience in class action litigation, and they are not aware of
any interest that might cause them not to vigorously pursue this case.

42) A class action .is superior to other available methods for the fair and efficient adjudication
of this controversy since joinder is impracticable. The expense and burden of individual litigation
make it virtually impossible for the members of the classes to proceed individually, and it is
therefore most efficient to resolve all claims based on Defendants’ conduct against Georgia
residents in one forum.

43)  The Plaintiff is aware of no difficulties that will be encountered in the management of this
litigation that would render the action unmanageable.

44)  Prosecution of separate actions by individual members of the Plaintiff classes would create
adjudications that would be dispositive of the interests of the other members not parties to the
adjudications.

45)  Without a class action mechanism, members of the Plaintiff classes would be substantially
impaired or impeded in their ability to protect their interests. The value of claims of the individual
class members would be in an amount that makes prosecution outside of the class action
uneconomical.

46) The cla‘ims of the Plaintiff and Plaintiff Class Members are meritorious. The named
Plaintiff believes he will prevail on the merits based upon the clear, unambiguous failure of
Defendants to provide the education bargained for by Plaintiff and Plaintiff Class Members.

47) A final judgment on the merits of the named Plaintiff’s claims would be fully dispositive
of the claims and interests of those similarly situated who are not specifically named as a plaintiff

in this action.
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COUNT I - NEGLIGENCE
48)  Plaintiff Cheatham re-alleges all preceding paragraphs on this Complaint as if fully. restated
herein and further states the following on behalf of himself and the Former Student Class:
49) Defendants have committed acts of omission contrary to their legal duties as an institute
of higher education.
50) Defendants failed to maintain accreditation of their institution.
51)  Defendants’ failure to maintain accreditation rendered all classes taken at their institution
by Plaintiff and Plaintiff Class Members worthless.
52)  Defendants’ failure to maintain accreditation made all tuition payments made by Plaintiff
and Plaintiff Class Members a waste of money.
53)  Defendants’ failure to maintain accreditation made all degrees completed by prior students
worthless.
54) Defendants’ failure to maintain accreditation made all time invested by Plaintiff and
Plaintiff Class Members taking classes at these institutions wasted.
55)  Defendants negligently operated, managed, and marketed their degree programs.
56)  Defendants have a duty to reasonably operate, manage, and market their degree programs.
57)  Defendants breached their duty of care in operating, managing, and marketing their degree
programs.
58)  Defendants owed a duty to Plaintiff Cheatham and the Plaintiff Class Members to maintain
accreditation of the institutions so that students would receive the benefits of the education for
which they bargained.
59)  Defendants have a common IaV\; duty to prevent the foreseeabl.e risk of harm to others,

including Plaintiffs and the Class.
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60)  Defendants assumed a duty to use reasonable measures in providing an education to
Plaintiff Cheatham and the Plaintiff Class Members.
61)  Only Defendants were in a position to ensure that their policies and procedures were
sufficient to protect against the harm to Plaintiff and the class members from Defendants’ failure
to maintain accreditation. .
62)  Defendants’ duty to use reasonable care in providing educational services arose not only
as a result of the common law and the statutes, but also because it was bound by, and had
committed to comply with, industry standards, as represented by the Department of Education to
borrowers. |
63)  Defendants breached their common law, statutory, and other duties and thus were negligent
by failing to use reasonable measures to maintain an accredited institution as bargained for by
Plaintiff and the Plaintiff Class Members.
64)  In connection with the conduct described above, Defendants acted wantonly, recklessly,
and with complete disregérd for the consequences.
65)  Asadirect and proximate result of Defendants’ negligent conduct, Plaintiffs and the Class
have suffered dgmages.

COUNT II - BREACH OF CONTRACT
66)  Plaintiff Cheatham re-alleges all preceding paragraphs on this Complaint as if fully restated
herein and further state the .following on behalf of himself and the Former Student Class and the
Current Online Student Class.
67)  Plaintiff Cheatham and members of the Former Student Class and Current Online Student

Class entered into contracts with Defendants.
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68)  The contracts between Defendants and Plaintiff and the prospective class members
required both parties to fulfil certain obligations.
69)  In exchange for tuition payments received by Plaintiff and the class members, Defendants
agreed to provide Plaintiff Cheatham and the Class with courses of studies designed to allow
students to complete a degree from an accredited institution of higher education.
70)  Defendants breached their agreement by failing to maintain accreditation of their
institution.
71) Dcfendantsv breached their agreement by closing their online classes before students could
complete their degree. |
72)  Defendants breached their agreement by closing all operations of their schools.
73)  Defendants breached their agreement by leaving Plaintiff Cheatham and Class members
with course credits from an unaccredited institution.
74)  Defendants breached their agreement by failing to provide any meaningful career
placement services.
75)  Asadirect and proximate cause of Defendants’ breach of contract, Plaintiff Cheatham and
Class members have suffered damages and injuries including, but not limited to loss of value of
coursework, loss of tuition, loss of educational opportunity, and loss of opportunity to complete
unfinished degree programs.

COUNT III - UN
76)  Plaintiff Cheatham re-alleges all preceding paragraphs on this Complaint as if fully restated
herein and further state the following on behalf of himself and the Former Student Class and the

Current Online Student Class.
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77)  Plaintiff Cheatham and Class members conferred a benefit on Defendants when they
enrolled in their institutions and paid tuition money.
78)  Defendants have been unjustly enriched in retaining the revenues provided by Plaintiff
Cheatham and the Cla{ss.
79)  Defendants have been unjustly enriched by using the enroliment of Plaintiff Cheatham and
Class members to continue to market their schools to other students and investors.
80)  Plaintiff Ch_eatham and the Class have been inju;ed with loss of money, loss of educational
opportunity, loss of time spent on classes without value, and emotion distress as a result of
Defendants’ actions.

ANY ARBITRATION AGREEMENTS ARE UNENFORCABLE
81)  The Department of Education entered a rule in 2016 which was in effect as of October 16,
2018 prohibiting schools participating in the federal student loan program from entering into
certain pre-dispute arbitration agreements with students or agreements that purport to waive
students’ rights to bring class actions.
82) These limitations apply to agreements with students who have obtained federal Direct
Loans or benefited from Direct Parent PLUS Loans and apply to claims regarding the making of
the federal Direct Loan or the provision of educational services for which the loan was obtained.
83)  Defendants cannot enter pre-dispute agreements with students that waive students’ right to
go to court or to pursue a class action over any claims that could also give rise to an administrative
“borrower defense” claim. See 34 C.F.R. § 685.300(b), (d), (), (f), as added by 81 Fed. Reg.
75,926, 76,087-76,088 (Nov. 1, 2016).
84)  Claims that could give rise to a borrower defense include a school’s substantial

misrepresentation, breach of contract, or a non-default judgment against the school, or violation of
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a student’s rights under state law—all as relate to the making of a Direct Loan or provision of
educational services for which the loan was obtained. See 34 C.F.R. § 685.206(c) and 34 C.F.R.
§ 685.222 as added by 81 Fed. Reg. 75,926, 76,083 (Nov. 1, 2016).
85)  Nor can the school rely on an existing arbitration agreement to force an individual or class
action out of court, even if the agreement was entered into prior to the rule’s effective date.
86)  The school must either amend the agreement or notify the students that they will not
enforce the agreement. See 34 C.F.R. § 685.300(e)(3), (N(3), as added by 81 Fed. Reg. 75,926,
76,088 (Nov. 1, 2016).
WHEREFORE, Plaintiff being entitled to a trial by jury and judgment against the Defendants,
prays for the following:
a) An order certifying that the action may be maintained as a class action;
'b) The Plaintiff Cheatham be designated as class representative;
_¢) That Plaintiff’s counsel of record herein be designated as class counsel for the Plaintiff
Class Members class as defined in this Complaint or by this Court;
d) That Defendants be held liable for the actions described herein;
e) That Plaintiff and the members of the proposed classes receive compensatory damages in
an amount to be proven at trial;
f) An order granting Plaintiff their expenses incurred in bringing and prosecuting this action,
including attorneys’ fees, expert fees and costs;
g) That the Defendants be required to pay all monies referred to herein which relate to the
Plaintiff Class Members into a common fund for the benefit of the Plaintiff Class Members,

less an incentive award, litigation expenses, and attorneys’ fees;
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h) That the Court conduct a “fairness hearing,” after due and proper notice to all Plaintiff

Class Members, and make such award of attorneys’ fees, litigation expenses and an

incentive award for the named Plaintiff as the Court deems appropriate from the common

fund (as reference above) and/or from the Defendants;

i) That Plaintiff have a trial by jury; and

j) Such other and further relief as the Court may deem just, necessary or appropriate.

This 23rd Day of August, 2019.

ARMOR LAW, LLC
/s/ Chris Armor

Christopher N. Armor

Georgia Bar No. 614061

Attorney for Defendant

160 Clairemont Avenue, Suite 200
Decatur, Georgia 30030
Phone:(678) 954-5674

E-mail:

HURT STOLZ, P.C.

/s/ James W. Jr

By: James W. Hurt, Jr.
Georgia Bar No.: 380104
1551 Jennings Mill Road
Suite 3100-B

Watkinsville, Georgia 30677
(706) 395-2750

Facsimile: (866) 766-9245
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION
MATTHEW CHEATHAM, )
on behalf of himself and all others )
similarly situated, )
)
Plaintiff, ) CIVIL ACTION NO.
)
V. )
)
VIRGINIA COLLEGE, LLC and ) JURY TRIAL DEMANDED
EDUCATION CORPORATION )
OF AMERICA, )
)
Defendants. )
DECLARATION KELLIE KENNEDY
1. My name is Kellie Kennedy. I am a former Student Finance Supervisor at

Education Corporation of America, the parent company of Virginia College, LLC, where I was
employed in various roles from 2001 through 2019.

2. I am over the age of twenty-one and I have personal knowledge of the facts and
statements made herein.

3. I have reviewed the Complaint styled Matthew Cheatham v. Virginia College, LLC
and Education Corporation of America, Civil Action Number 19-C-06260-S6, filed in Gwinnett
County, Georgia.

4. Virginia College, LLC was served with the Complaint on September 6, 2019.

5. I have reviewed Plaintiff’s proposed class definitions contained in paragraph 35 of
the Complaint styled Matthew Cheatham v. Virginia College, LLC and Education Corporation of
America, Civil Action Number 19-C-06260-S6.

6. The proposed “Former Student Class” contains more than 100 students.
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7. Defendant Virginia College received more than $5,000,000 over the years in tuition
payments from the proposed Former Student Class members.

8. I have reviewed Plaintiff Matthew Cheatham’s Enrollment and Tuition Agreements
entered into during the course of his three enrollments at Virginia College. The total estimated
tuition associated with his three enrollments were as follows: $37,440.00 for the Associate of
Applied Science in Network Engineering, $73,510.00 for the Bachelor of Science in Management
Information Systems, and $73,510.00 for the Bachelor of Science in Network Management.

0. True and correct copies of each of Matthew Cheatham’s Enrollment Agreements

are attached as Exhibit A.
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I was provided an opportunity to review this Declaration and given the opportunity to
make any and all necessary changes. I make the above statement on penalty of pe_‘ury in

accordance with 28 U.S.C. § 1746.

Dated this o _day of OC/‘('OM ,2019.

Kellie}{ennedy
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o Virginia College

2021 Drake Ave. SW, Huntsville, AL 35801 256-533-7387
Enrollment and Tuition Agreement

PROGRAM:Network Engineering - Associate of Applied Science Total Program Hours: 96

TERM START DATE: 06/29/2011

Name: Matthew Cheatham Maiden (if different) SS No: __
Address:_ City/State/Zip: Brownsboro AL 35741-8003

Phone Number: (256) 520-1998  Alternate Number: Email Address:matthew.c.cheatham@gmail.com
Birth Date: _ High School Graduate: No: Yes: - Year: 2001 or Equivalent: GED .. Year:
HS/GED NAME: Huntsville Christian Academy City/State/Zip:Huntsville AL
Motlow State Community College, Middle
Other Colleges: Tennessee State University Degree(s):N/A
Class: Day: .  Night: = Weekend: .. (See section 3 for details regarding course and/or program changes/revisions)
Previously Attended/Enrolled at Virginia College: Yes .. No - Date(s): Location:

1. TUITION AND FEES

All tuition and fees must be paid in full prior to the commencement of each quarter unless other arrangements satisfactory to Virginia College (the “College”) in
its sole and absolute discretion, have been made with the student and his/her legal designee (the “Student”). The Student’s account will be billed in accordance
with the Tuition and Fee Addendum (the “Addendum”) to the College’s Catalog (the “Catalog”), within each quarter, until and unless such Addendum is
amended and/or superseded by a new addendum or otherwise. The College expressly reserves the right to increase the rate of tuition and related fees as the
College deems necessary and/or appropriate, in its sole and absolute discretion, prior to the commencement of any quarter during the Student’s enrollment
with the College, in all cases in accordance with and subject to any applicable laws and/or state regulations. The College will notify the Student of any such
increases in the tuition rate and/or related fees and expenses. By signing this Contract below, the Student (and, if applicable, his/her parent or legal
guardian) acknowledges and agrees that the tuition rate, fees and other costs associated with the Student’s participation in the courses and education
offerings made available by the College to the Student (including without limitation those set forth in the “Tuition Schedule” below in this Paragraph 1) are
subject to change and increase as the College deems reasonably necessary from time to time.

TOTAL TUITION, FEES, AND OTHER CHARGES AS SPECIFIED IN THE CURRENT TUITION SCHEDULE:
Total credits required will be increased for students who must complete preparatory classes (see the Addendum for further information). A service fee of
$25.00 is charged per Online course. Books are included in the tuition charge; provided, however, that other expenses and fees may be charged by the
College for certain courses for items other than books, including without limitation optional examinations, materials and other instructional aids or
resources.

Application Fee $100.00
Tuition Per Quarter Not Applicable
Tuition Per Credit Hour $390.00
Total Estimated Tuition $37,440.00

2. NOTICES TO THE STUDENT AND THE STUDENT’S RIGHT TO CANCEL

a. This Enrollment and Tuition Agreement (this “Contract”) should be completed by the Student only after he/she (as an applicant for admission to the
College) has successfully completed all prerequisites for admission to the College and he/she has been accepted for admission by the College. DO
NOT SIGN THIS CONTRACT BEFORE YOU HAVE READ IT COMPLETELY AND THOROUGHLY. DO NOT SIGN THIS CONTRACT IF IT
CONTAINS ANY BLANK SPACES.

The Student is entitled to an exact duplicate copy of the Contract the Student signed.

THIS CONTRACT BECOMES A LEGALLY BINDING INSTRUMENT UPON THE COLLEGE’S WRITTEN ACCEPTANCE DELIVERED TO THE
STUDENT, UNLESS IT IS CANCELLED PURSUANT TO THE STUDENT’S RIGHT TO CANCEL. The Student has the right to cancel the initial Contract
until 11:59 p.m. local time in Huntsville, Alabama on the third business day following the day that the College accepts the Student’s enrollment. Should
the Student submit the cancellation in writing within the aforementioned three business days, the Student will be entitled to receive a refund of the
application fee and all advance monies paid.

d.  Any holder of this consumer contract is subject to all claims and defenses that the debtor could assert against the seller of goods or services obtained
pursuant hereto or with the proceeds thereof. Recovery hereunder by the debtor shall not exceed amounts paid by the debtor hereunder.

e. The terms and conditions of the Contract are not subject to amendment or modification by oral agreement. To the contrary, any changes, amendments
or modifications to the Contract will not be binding on either the Student or the College unless and until such changes have been approved in a writing
signed by an authorized official of the College and the Student (or his/her parent or legal guardian if the Student has not reached the age of majority
under the laws of the State of Alabama with respect to this Contract); provided, however, that the College may amend or increase the rate of tuition, fees
or other charges set forth in Paragraph 1 of this Contract as the College, in its sole and absolute discretion, deems necessary and/or appropriate without
first obtaining the consent, written, oral or otherwise, of the Student (and, if applicable, his/her parent or legal guardian).

Revised: April 13, 2011 Page 1 of 4
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Virginia College

2021 Drake Ave. SW, Huntsville, AL 35801 256-533-7387
Enrollment and Tuition Agreement

f. Dissatisfaction with, or non receipt of, the educational services being offered by the College does not excuse the Student, as a borrower, from repayment
of any loan made to the Student, as a borrower, for enrollment at the College, including federally guaranteed and career loans provided by or through the
College.

3. PROGRAM REVISION: Programs and individual courses are subject to change at the sole discretion of the College for any reason, including, without
limitation, curriculum revisions, changes in course and/or program enrollment, instructor availability, facility and/or space availability, or such other actions or
matters as the College may deem appropriate or necessary. In the event of a program and/or course change, the Student will not be entitled to a refund of any
tuition for courses taken by the Student at the College prior to such change.

4, COLLEGE CATALOG AND STUDENT HANDBOOK: The Student agrees to be bound by all of the terms, conditions, rules and regulations set
forth in the Catalog and Student Handbook. The Student acknowledges he/she has received a copy of the Catalog and has had ample opportunity to review it
prior to execution of this Contract by Student and/or his/her parent or legal guardian, if applicable. The Catalog and Student Handbook are available for the
Student to access online at www.vc.edu.

5. ACCURACY OF INFORMATION: The Student acknowledges that the College relies upon the accuracy and completeness of all information and/or
documentation provided to the College by the Student (and, if applicable, his/her parent or legal guardian) and he/she (and, if applicable, his or her parent or
legal guardian) certifies that all such information and/or documentation is accurate, correct and complete. In the event that any such information and/or
documentation provided by, or on behalf of, the Student is false, inaccurate, incomplete or misleading, the College may suspend, dismiss or expel, either
temporarily or permanently, the Student from the College. In such cases, the Student may not be entitled to any credit for work that he/she may have completed
at the College.

6. DISMISSAL: The Student agrees to attend all classes regularly and promptly unless he/she has sufficient reason(s) not to do so, such as illness, and to
perform all lessons and assignments to the best of his or her ability. The College may terminate the Student’s enrollment at the College for non-payment of fees
or tuition, unsatisfactory progress, excessive absences, or behavior detrimental to the College or its faculty or students. Additionally, the Student’s enrollment
may be terminated without cause if the College deems such action to be in the best interests of the College and/or its students and faculty.

7. WITHHOLDING RECORDS: The College reserves the right to withhold records, including without limitation grade reports, transcripts and diplomas
until all financial obligations are satisfied, consistent with applicable state and Federal law.

8. TRANSFERABILITY OF CREDITS: The College does not imply, promise or guarantee transferability of credits earned to any other educational or
vocational institution. BY SIGNING THIS CONTRACT, YOU ACKNOWLEDGE THAT CREDITS EARNED AT THE COLLEGE MAY NOT TRANSFER TO
OR BE TRANSFERABLE TO ANY OTHER EDUCATIONAL, VOCATIONAL OR OTHER INSTITUTION. TRANSFERABILITY OF CREDITS IS SOLELY
DEPENDENT ON THE POLICIES OF THE INSTITUTION TO WHICH THE STUDENT SEEKS TO TRANSFER.

9, PLACEMENT ASSISTANCE DISCLAIMER: Although the College provides placement assistance upon graduation, the Student acknowledges and
understands that he/she is responsible for obtaining employment and must seek job openings, prepare and send resumes, prepare for interviews and conduct
himself/herself in a professional manner during the employment process. The Student further acknowledges and understands that the Student’s college record
and the efforts he/she puts into a job search have a significant effect and impact on his or her ability to find suitable employment. THE COLLEGE HAS NOT
AND DOES NOT GUARANTEE OR MAKE ANY REPRESENTATION OR WARRANTY OF ANY KIND OR NATURE (EXPRESS, IMPLIED OR
OTHERWISE) REGARDING OR WITH RESPECT TO THE AVAILABILITY OR SUITABILITY OF EMPLOYMENT, ANY LEVEL OF COMPENSATION
UPON EMPLOYMENT, OR ANY OTHER MATTERS RELATING TO EMPLOYMENT AND EMPLOYMENT OPPORTUNITIES AFTER GRADUATION OR
COMPLETION OF ANY COURSE WORK AT THE COLLEGE.

10. ARBITRATION: Any claim, controversy or dispute arising out of or relating to this Contract or any alleged breach, violation or default of this Contract,
together with all other claims, controversies or disputes of any nature whatsoever arising out of or in relation to the Student’s enrollment and participation in
courses at the College (provided such dispute is not resolved by negotiation between the parties within thirty days after notice of such alleged or threatened
breach, violation or default by either party), shall, upon notice by either party to the other party, be resolved and settled by binding arbitration administered by
the American Arbitration Association in accordance with its Commercial Arbitration Rules. Such arbitration shall take place in Birmingham, Alabama. The
arbitrator is authorized to fashion remedies, which make the prevailing party whole for the demonstrated losses incurred, including determining that the Student
should be enjoined from certain actions or be compelled to undertake certain actions; provided, however, that the arbitrator shall have no authority to award
punitive or other damages (including without limitation consequential or incidental damages or damages for lost profits or lost opportunities) not measured by
the prevailing party’s actual compensatory damages. The arbitrator’s decision and award shall be final, binding on the parties, and non-appealable, and may be
entered in any court of competent jurisdiction to enforce it. The parties shall, respectively, pay any expenses incurred as American Arbitration Association fees,
administrative fees, arbitrator’s fees, mediation fees, hearing fees, and postponement/cancellation fees in accordance with the rules and procedures adopted by
the American Arbitration Association. Notwithstanding the provisions of this Paragraph, in the event a breach, violation or default of this Contract (or any of
its terms) is alleged, the College shall have the option to seck injunctive relief in any court of competent jurisdiction barring further breach or violation of this
Contract pending arbitration. BY SIGNING THIS CONTRACT, THE STUDENT (AND, IF APPLICABLE, HIS/HER PARENT OR LEGAL GUARDIAN) GIVE
UP THE RIGHT TO GO TO COURT AND THE RIGHT TO TRIAL BY JURY AND EXPRESSLY ACKNOWLEDGE AND UNDERSTAND THAT HIS, HER
OR THEIR RIGHTS AND REMEDIES WILL BE DETERMINED BY AN ARBITRATOR AND NOT BY A JUDGE OR JURY. THE PARTIES UNDERSTAND
THAT A DETERMINATION BY AN ARBITRATOR IS AS ENFORCEABLE AS ANY COURT ORDER AND IS SUBJECT TO VERY LIMITED REVIEW BY

A COURT.

11. REFUND POLICY: The College will bill the Student’s account according to the term registration charges on the Addendum (which may be revised and
amended from time to time as determined by the College in its sole and absolute discretion).

Revised: April 13,2011 Page 2 of 4
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Virginia College
2021 Drake Ave. SW, Huntsville, AL 35801 256-533-7387
Enrollment and Tuition Agreement

CANCELLATION PRIOR TO COMMENCEMENT OF CLASSES BY THE STUDENT: If the Student does not begin classes, the application fee will
be retained. Appropriate refunds are made within 30 days of receipt by the College of written notice from the Student, sent to the appropriate college address
indicated on the front of this Contract, indicating that the Student will not enter or enroll in classes at the College. All money paid by (or on behalf of) the
Student will be refunded if a refund is requested by the Student (or his/her parent or legal guardian, if applicable) in writing within 3 business days after the date
of execution of this Contract (assuming payment has, in fact, been made to the College at such time).

12.  WITHDRAWAL AFTER COMMENCEMENT OF CLASSES BY THE STUDENT: In computing refunds, the Student will be considered to have
been in attendance from the actual beginning of the term until the College’s date of determination of withdrawal. Students who withdraw during the first 60
percent of the quarter will receive a tuition refund as calculated below. The student is not entitled to a refund if the last date of attendance occurs after 60

percent of the quarter has elapsed.

WITHDRAWAL DATE TUITION REFUNDED | TUITION RETAINED

Prior to Attending Classes 100% 0%

Within the 1st Week 100% 0%

After the first week, but within the first 10% 90% 10%

After 10% but within 20% 80% 20%
After 20% but within 30% 70% 30%
After 30% but within 40% 60% 40%
After 40% but within 50% 50% 50%
After 50% but within 60% 40% 60%
After 60% 0% 100%

13. RE-ENTRY FEES: The College charges an entry fee to re-admit students who have previously withdrawn.

14. LIQUIDATED DAMAGES; EXCLUSIVE REMEDY: The parties agree that if the College is found to have breached a material provision of this
Contract to the substantial detriment of the Student, then the College must pay as liquidated damages (and not as a penalty) a sum up to an amount equal to
any non-refunded tuition payments to the Student or the Student’s lender in the case of a loan, or appropriate government agency in the case of a grant, it
being acknowledged and agreed to by the parties to this Contract that the determination of the damages actually incurred by the Student as a result of such a
breach by the College would be impractical or inherently difficult to ascertain or calculate and that said amount as liquidated damages, and not as a penalty,
would represent a reasonable estimate of just and fair compensation to the Student for any such breach by the College. The parties further agree that payment
by the College of such liquidated damages pursuant to this Paragraph 15 would constitute the sole and exclusive remedy of the Student for such a breach by
the College (including without limitation any right to seek or recover incidental, consequential, exemplary or punitive damages).

15. ATTORNEYS' AND COLLECTION FEES: In any legal action permitted by this Contract or arbitration between the parties arising out of this
Contract and the subject matter contained herein, the College, if it prevails, shall be entitled to recover its reasonable attorneys' fees in addition to any other
relief to which it may be entitled or awarded. Further, the College shall be entitled to recover any attorneys’ fees or coilcction agency fees and interest

associated with the collection of a delinquent account of the Student.

16. INTEGRATION: This Contract (along with the Catalog and the Addendum, each as in effect from time to time) is and shall constitute the entire
agreement between the Student (and, if applicable, his/her parent or legal guardian) and the College concerning the rights granted and the obligations assumed
by the respective parties in this Contract and the subject matter contained herein. This Contract supersedes any prior or contemporaneous agreements,
representations and understandings, whether oral, written or otherwise (other than those set forth in the Catalog and the Addendum, each as in effect from time

to time). This Contract may only be modified in writing signed by both parties.

17. GOVERNING LAW: This Contract and the rights and obligations of the parties pursuant to this Contract shall in all cases be governed by and
interpreted, construed and enforced in accordance with the internal laws of the State of Alabama without giving effect to any conflict-of-laws rule or principle
that might refer the governance, the interpretation, construction or enforcement of this Contract to the laws of another jurisdiction.

18. SEVERABILITY; NO PRESUMPTION; NO WAIVER: In the event any provision of this Contract is held to be invalid, illegal or unenforceable for
any reason and in any respect, such invalidity, illegality, or unenforceability shall in no event affect, prejudice or disturb the validity of the remainder of this
Contract, which shall be and remain in full force and effect, enforceable in accordance with its terms. In the event an ambiguity or question of intent or
interpretation arises with respect to this Contract, this Contract shall be construed as if drafted jointly by the parties, and the parties expressly agree that no
presumption or burden of proof shall arise favoring or disfavoring any party by virtue of the authorship of any of the provisions of this Contract (or any portion
thereof). No waiver by any of the parties to this Contract of any condition, term or provision of this Contract shall be deemed to be a waiver of any preceding or
subsequent breach, violation or default of the same or any other condition, term or provision hereof.

Revised: April 13,2011 Page 3 of 4
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Virginia College

2021 Drake Ave. SW, Huntsville, AL 35801 256-533-7387
Enrollment and Tuition Agreement

19. NO THIRD PARTY BENEFICIARIES: The terms and provisions of this Contract are intended solely for the benefit of each party hereto and their
respective successors or permitted assigns, and it is not the intention of the parties hereto to confer any third-party beneficiary rights upon any other person or
entity.

20. USE OF LIKENESS, VOICE, AND NAME: I/we do hereby grant to the College and its owners, agents, successors, and assigns the exclusive right
in perpetuity to use my likeness, name, picture and voice recorded during the time the Student is a student of the College. Such recordings may be in the form of
video, film, sound recordings, photographs, or otherwise and may be incorporated in the production, use, and distribution of television, radio, video, dvd, stock
footage, internet, print or any other form of distribution known or discovered later. All use of the Student’s likeness, name, picture and voice shall be for
instructional, publicity, or promotional purposes only and shall be the exclusive and sole property of the College to use, modify, or not use as it may desire.
I/we, my/our heirs, successors, and assigns hereby discharge, release and forever waive any and all actions, claims, damages, liabilities, costs and expenses
(including without limitation attorneys’ fees) and other losses of any kind or nature that [/we may incur or have against the College and/or its owners, officers,
directors, agents, employees and other representatives arising out of, or in any manner relating to, privacy, defamation, or any other claim of any kind or nature,
whether based in contract, tort or otherwise, at law or in equity, under the laws of any state or the laws of the United States in connection with such use and
further waive any claim, right or interest whatsoever in such use or in any recordings, originals, copies, derivatives or other reproductions.

21. NOTICES: For purposes of this Contract, notices and all other communications provided for in this Contract shall be in writing and shall be deemed to
have been duly given (a) on the date of delivery when delivered by hand, (b) one day after dispatch when sent by reputable overnight courier maintaining
records of receipt, or (c) three business days after dispatch when sent by registered or certified mail, postage prepaid, return receipt requested, all addressed as
follows:

Ifto the College:

Virginia College

2021 Drake Ave. SW
Huntsville, AL 35801
Attn: President
Telephone: 256-533-7387

If to the Student (or his/her parent or legal guardian, if applicable), at the address of record listed on first page of this Contract or as otherwise maintained by the
College’s admissions and enrollment office, or to such other address as any party may have furnished to the other party in writing in accordance herewith,
except that notices of change of address shall be effective only upon receipt.

By signing this Contract, I/we acknowledge and certify that I/we have read and reviewed this Contract in full and I/we understand all of my/our rights and
responsibilities and duties. Further, I/we agree to all of the terms and conditions of this Contract and the rules, regulations and policies of the Catalog, a copy
of which I/we have received, reviewed and read prior to my/our execution of this Contract below.

Matthew Cheatham 4/18/2011
STUDENT'S SIGNATURE DATE

PARENT OR GUARDIAN'S SIGNATURE AS A CONTRACTING PARTY DATE

Jeff Brown 4/18/2011
AUTHORIZED COLLEGE OFFICIAL'S SIGNATURE DATE

ACKNOWLEDGMENTS OF STUDENT (AND PARENT OR LEGAL GUARDIAN, IF APPLICABLE):

By initialing below, I/we acknowledge and represent that I/we have received the following:

MC A true and fully-executed copy of this Contract.
MC A copy of, and information concerning access to, (1) the Virginia College Catalog and (2) the Tuition and Fee Addendum to the

Catalog.
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Virginia College
488 Palisades Blvd, Birmingham, AL 35209 205-397-6600
Enrollment and Tuition Agreement

PROGRAM: Management Information Systems - Bachelor of Science Total Program Hours: 180
TERM START DATE:  01/17/2017
Name: Matthew Cheatham Maiden (if different) Id No: 18251337
Address: _ City/State/Zip: Woodstock GA 30189
Phone Number: (256) 651-1382 Alternate Number: Email Address: matthew.c.cheatham@gmail.com
Birth Date: High School Graduate: No: - * Yes: ¥' Year: 2001 or Equivalent: GED *  Year:
HS/GED NAME: Huntsville Christian Academy City/State/Zip: Huntsville AL

Motlow State Community College, Middle Tennessee State
Other Colleges: University, Virginia College - Huntsville Degree(s): N/A,, AAS Network Engineering
Previously Attended/Enrolled at Virginia College: Yes ¥ No Date(s): 1/1/2011-12/1/2013 Location: Huntsville

1. TUITION AND FEES

All tuition and fees must be paid in full prior to the commencement of each quarter unless other arrangements satisfactory to Virginia College (the “College”)
in its sole and absolute discretion, have been made with the student and his/her legal designee (the “Student™). The Student’s account will be billed in
accordance with the tuition schedule in the College’s Catalog (the “Catalog”), within each quarter/payment period, until and unless such schedule is
amended and/or superseded by a new catalog or otherwisc. The College expressly reserves the right to increase the rate of tuition and related fees as the
College deems necessary and/or appropriate, in its sole and absolute discretion, prior to the commencement of any quarter during the Student’s
enrollment with the College, in all cases in accordance with and subject to any applicable laws and/or state regulations. The College will notify the
Student of any such increases in the tuition rate and/or related fees and expenses. By signing this Contract below, the Student (and, if applicable, his/her
parent or legal guardian) acknowledges and agrees that the tuition rate, fees and other costs associated with the Student’s participation in the courses
and education offerings made available by the College to the Student (including without limitation those set forth in the “Tuition Schedule” below in this
Paragraph 1) are subject to change and increase as the College deems reasonably necessary from time to time.

TOTAL TUITION, FEES, AND OTHER CHARGES AS SPECIFIED IN THE CURRENT TUITION SCHEDULE:
Total credits required will be increased for students who must complete preparatory classes. A service fee of $25.00 is charged per Online
course. Books are provided at no charge; however, other expenses and fees may be charged by the College for certain courses for items other than
books including, but not limited to, optional examinations, materials, and other instructional aids and resources.

Administration Fee (Not Applied to Tuition) $250.00
Re-Entry Fee (Not Applied to Tuition) $150.00
Tuition Per Credit Hour $407.00
Total Estimated Tuition $73,510.00

2. NOTICES TO THE STUDENT AND THE STUDENT’S RIGHT TO CANCEL

a. This Enrollment and Tuition Agreement (this “Contract”) should be completed by the Student only afiter he/she (as an applicant for admission to
the College) has successfully completed all prerequisites for admission to the College and he/she has been accepted for admission by the College.
DO NOT SIGN THIS CONTRACT BEFORE YOU HAVE READ IT COMPLETELY AND THOROUGHLY. DO NOT SIGN THIS
CONTRACT IF IT CONTAINS ANY BLANK SPACES.

b. The Student is entitled to an exact duplicate copy of the Contract the Student signed.

¢. THIS CONTRACT BECOMES A LEGALLY BINDING INSTRUMENT UPON THE COLLEGE’S WRITTEN ACCEPTANCE DELIVERED TO
THE STUDENT, UNLESS IT IS CANCELLED PURSUANT TO THE STUDENT’S RIGHT TO CANCEL. The Student has the right to cancel the
initial Contract until 11:59 p.m. local time in Birmingham, Alabama on the third business day following the day that the College accepts the
Student’s enrollment. Should the Student submit the cancellation in writing within the aforementioned three business days, the Student will be
entitled to receive a refund of the application fee and all advance monies paid.

d. Any holder of this consumer contract is subject to all claims and defenses that the debtor could assert against the seller of goods or services obtained
pursuant hereto or with the proceeds thereof. Recovery hereunder by the debtor shall not exceed amounts paid by the debtor hereunder.

. The terms and conditions of the Contract are not subject to amendment or modification by oral agreement. To the contrary, any changes,
amendments or modifications to the Contract will not be binding on either the Student or the College unless and until such changes have been
approved in a writing signed by an authorized official of the College and the Student (or his/her parent or legal guardian if the Student has not
reached the age of majority under the laws of the State of Alabama with respect to this Contract); provided, however, that the College may amend or
increase the rate of tuition, fees or other charges set forth in Paragraph 1 of this Contract as the College, in its sole and absolute discretion, deems
necessary and/or appropriate without first obtaining the consent, written, oral or otherwise, of the Student (and, if applicable, his/her parent or legal
guardian).

f. Dissatisfaction with, or non receipt of, the educational services being offered by the College does not excuse the Student, as a borrower, from
repayment of any loan made to the Student, as a borrower, for enrollment at the College, including federally guaranteed and career loans provided by
or through the College.

o
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Virginia College

488 Palisades Blvd, Birmingham, AL 35209 205-397-6600
Enrollment and Tuition Agreement

3. PROGRAM REVISION: Programs and individual courses are subject to change at the sole discretion of the College for any reason, including, without
limitation, curriculum revisions, changes in course and/or program enrollment, instructor availability, facility and/or space availability, or such other actions
or matters as the College may deem appropriate or necessary. In the event of a program and/or course change, the Student will not be entitled to a refund of
any tuition for courses taken by the Student at the College prior to such change.

4. COLLEGE CATALOG AND STUDENT HANDBOOK: The Student agrees to be bound by all of the terms, conditions, rules and regulations set
forth in the Catalog and Student Handbook. The Student acknowledges he/she has had ample opportunity to review the Catalog prior to execution of
this Contract by Student and/or his/her parent or legal guardian, if applicable. The Catalog and Student Handbook are available for the Student to access
online at https://docs.ve.edu/.

5. ACCURACY OF INFORMATION: The Student acknowledges that the College relies upon the accuracy and completeness of all information and/or
documentation provided to the College by the Student (and, if applicable, his/her parent or legal guardian) and he/she (and, if applicable, his or her parent or
legal guardian) certifies that all such information and/or documentation is accurate, correct and complete. In the event that any such information and/or
documentation provided by, or on behalf of, the Student is false, inaccurate, incomplete or misleading, the College may suspend, dismiss or expel, either
temporarily or permanently, the Student from the College. In such cases, the Student may not be entitled to any credit for work that he/she may have
completed at the College.

6. DISMISSAL: The Student agrees to attend all classes regularly and promptly unless he/she has sufficient reason(s) not to do so, such as illness, and to
perform all Iessons and assignments to the best of his or her ability. The College may terminate the Student’s enrollment at the College for non-payment of
fees or tuition, unsatisfactory progress, excessive absences, or behavior detrimental to the College or its faculty or students. Additionally, the Student’s
enrollment may be terminated without cause if the College deems such action to be in the best interests of the College and/or its students and faculty.

7. WITHHOLDING RECORDS: The College reserves the right to withhold records, including without limitation grade reports, transcripts and diplomas
until all financial obligations are satisfied, consistent with applicable state and Federal law.

8. TRANSFERABILITY OF CREDITS: The College does not imply, promise or guarantee transferability of credits earned to any other educational
or vocational institution, BY SIGNING THIS CONTRACT, YOU ACKNOWLEDGE THAT CREDITS EARNED AT THE COLLEGE MAY NOT
TRANSFER TO OR BE TRANSFERABLE TO ANY OTHER EDUCATIONAL, VOCATIONAL OR OTHER INSTITUTION.
TRANSFERABILITY OF CREDITS IS SOLELY DEPENDENT ON THE POLICIES OF THE INSTITUTION TO WHICH THE STUDENT
SEEKS TO TRANSFER.

9. PLACEMENT ASSISTANCE DISCLAIMER: Although the College provides placement assistance upon graduation, the Student acknowledges and
understands that he/she is responsible for obtaining employment and must seek job openings, prepare and send resumes, prepare for interviews and conduct
himself/herselfin a professional manner during the employment process. The Student further acknowledges and understands that the Student’s college record
and the efforts he/she puts into a job search have a significant effect and impact on his or her ability to find suitable employment. THE COLLEGE HAS
NOT AND DOES NOT GUARANTEE OR MAKE ANY REPRESENTATION OR WARRANTY OF ANY KIND OR NATURE (EXPRESS,
IMPLIED OR OTHERWISE) REGARDING OR WITH RESPECT TO THE AVAILABILITY OR SUITABILITY OF EMPLOYMENT, ANY
LEVEL OF COMPENSATION UPON EMPLOYMENT, OR ANY OTHER MATTERS RELATING TO EMPLUYMENT AND EMPLOYMENT
OPPORTUNITIES AFTER GRADUATION OR COMPLETION OF ANY COURSE WORK AT THE COLLEGE.

10. ARBITRATION: Any claim, controversy or dispute arising out of or relating to this Contract or any alleged breach, violation or default of this
Contract, together with all other claims, controversies or disputes of any nature whatsoever, including but not limited to all claims based in tort, fraud,
contract, equity, state law, and/or federal law, arising out of or in relation to the Student’s enrollment and participation in courses at the college, shall, upon
notice by either party to the other party, be resolved and settled by binding arbitration administered by the American Arbitration Association in accordance
with its Commercial Arbitration Rules. The parties agree that any dispute subject to arbitration shall not be adjudicated as a class action or a consolidated
class arbitration proceeding either in court or under the rules of the American Arbitration Association. The right of any party to pursue a class action for any
dispute subject to arbitration shall be waived to the fullest extent permitted by law. The arbitrator’s decision and award shall be final, binding on the parties,
and non-appealable, and may be entered in any court of competent jurisdiction to enforce it. The parties shall, respectively, pay any expenses incurred as
American Arbitration Association fees, administrative fees, arbitrator fees, mediation fees, hearing fees, and postponement/cancellation fees in accordance
with the rules and procedures adopted by the American Arbitration Association. Notwithstanding the provisions of this Arbitration Provision, in the event a
breach, violation or default of this Contract (or any of its terms) is alleged, the College shall have the option to seek injunctive relief in any court of
competent jurisdiction barring further breach or violation of this Contract pending arbitration. In the event any provision of this binding Arbitration
Provision is held to be invalid, illegal or unenforceable for any reason and in any respect, such invalidity, illegality, or unenforceability shall in no event
affect, prejudice or disturb the validity of the remainder of this Arbitration Provision, which shall be and remain in full force and effect, enforceable in
accordance with its terms. BY SIGNING THIS CONTRACT, THE STUDENT (AND, IF APPLICABLE, HIS'HER PARENT OR LEGAL
GUARDIAN) GIVE UP THE RIGHT TO GO TO COURT AND THE RIGHT TO TRIAL BY JURY AND EXPRESSLY ACKNOWLEDGE AND
UNDERSTAND THAT HIS, HER OR THEIR RIGHTS AND REMEDIES WILL BE DETERMINED BY AN ARBITRATOR AND NOT BY A
JUDGE OR JURY. THE PARTIES UNDERSTAND THAT A DETERMINATION BY AN ARBITRATOR IS AS ENFORCEABLE AS ANY
ORDER AND IS SUBJECT TO VERY LIMITED REVIEW BY A COURT.

11. REFUND POLICY: The College will bill the Student’s account according to the term registration charges in the Catalog (which may be revised and
amended from time to time as determined by the College in its sole and absolute discretion).

Revised: September 30, 2016 Page 2 of 4
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" Wirginia College

488 Palisades Blvd, Birmingham, AL 35209 205-397-6600
Enrollment and Tuition Agreement

CANCELLATION PRIOR TO COMMENCEMENT OF CLASSES BY THE STUDENT: If the Student does not begin classes, the application fee will
be retained. Appropriate refunds are made within 30 days of receipt by the College of written notice from the Student, sent to the appropriate college address
indicated on the front of this Contract, indicating that the Student will not enter or enroll in classes at the College. All money paid by (or on behalf of) the
Student will be refunded if a refund is requested by the Student (or his/her parent or legal guardian, if applicable) in writing within 3 business days after the
date of execution of this Contract (assuming payment has, in fact, been made to the College at such time).

12. WITHDRAWAL AFTER COMMENCEMENT OF CLASSES BY THE STUDENT : In computing refunds, the Student will be considered to have
been in attendance from the actual beginning of the term until the College’s date of determination of withdrawal. Students who withdraw during the first 60
percent of the quarter will receive a tuition refund as calculated below. The student is not entitled to a refund if the last date of attendance occurs after 60
percent of the quarter has elapsed.

WITHDRAWAL DATE | o tJiiO% 1 o
Prior to Attending Classes 100% 0%
Within the 1st Week 100% 0%
After 10% but within 20% 80% 20%
After 20% but within 30% 70% 30%
After 30% but within 40% 60% 40%
After 40% but within 50% 50% 50%
After 50% but within 60% 40% 60%
After 60% 0% 100%

13. RE-ENTRY FEES: The College charges an entry fee to re-admit students who have previously withdrawn.

14. LIQUIDATED DAMAGES; EXCLUSIVE REMEDY: The parties agree that if the College is found to have breached a material provision of this
Contract to the substantial detriment of the Student, then the College must pay as liquidated damages (and not as a penalty) a sum up to an amount equal to
any non-refunded tuition payments to the Student or the Student’s lender in the case of a loan, or appropriate government agency in the case of a grant, it
being acknowledged and agreed to by the parties to this Contract that the determination of the damages actually incurred by the Student as a result of such a
breach by the College would be impractical or inherently difficult to ascertain or calculate and that said amount as liquicate i damages, and not as a penalty,
would represent a reasonable estimate of just and fair compensation to the Student for any such breach by the College. Tiie parties further agree that payment
by the College of such liquidated damages pursuant to this Paragraph 15 would constitute the sole and exclusive remedy of the Student for such a breach by
the College (including without limitation any right to seek or recover incidental, consequential, exemplary or punitive damages).

15. ATTORNEYS' AND COLLECTION FEES: In any legal action permitted by this Contract or arbitration between the parties arising out of this
Contract and the subject matter contained herein, the College, if it prevails, shall be entitled to recover its reasonable attomeys' fees in addition to any other
relief to which it may be entitled or awarded. Further, the College shall be entitled to recover any attomeys’ fees or collection agency fees and interest
associated with the collection of a delinquent account of the Student.

16. INTEGRATION: This Contract (along with the Catalog, as in effect from time to time) is and shall constitute the entire agreement between the Student
(and, if applicable, his/her parent or legal guardian) and the College conceming the rights granted and the obligations assumed by the respective parties in
this Contract and the subject matter contained herein. This Contract supersedes any prior or contemporaneous agreements, representations and
understandings, whether oral, written or otherwise (other than those set forth in the Catalog, as in effect from time to time). This Contract may only be
modified in writing signed by both parties.

17. GOVERNING LAW: This Contract and the rights and obligations of the parties pursuant to this Contract shall in all cases be governed by and
interpreted, construed and enforced in accordance with the intemnal laws of the State of Alabama without giving effect to any conflict-of-laws rule or
principle that might refer the govemance, the interpretation, construction or enforcement of this Contract to the laws of another jurisdiction.

18. SEVERABILITY; NO PRESUMPTION; NO WAIVER: In the event any provision of this Contract is held to be invalid, illegal or unenforceable for
any reason and in any respect, such invalidity, illegality, or unenforceability shall in no event affect, prejudice or disturb the validity of the remainder of this
Contract, which shall be and remain in full force and effect, enforceable in accordance with its terms. In the event an ambiguity or question of intent or
interpretation arises with respect to this Contract, this Contract shall be construed as if drafted jointly by the parties, and the parties expressly agree that no
presumption or burden of proof shall arise favoring or disfavoring any party by virtue of the authorship of any of the provisions of this Contract (or any
portion thereof). No waiver by any of the parties to this Contract of any condition, term or provision of this Contract shall be deemed to be a waiver of any
preceding or subsequent breach, violation or default of the same or any other condition, term or provision hereof.

Revised: September 30, 2016 Page 3 of 4
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Virginia College

488 Palisades Blvd, Birmingham, AL 35209 205-397-6600
Enrollment and Tuition Agreement

19. NO THIRD PARTY BENEFICIARIES: The terms and provisions of this Contract are intended solely for the benefit of each party hereto and their
respective successors or permitted assigns, and it is not the intention of the parties hereto to confer any third-party beneficiary rights upon any other person or
entity.

20. USE OF LIKENESS, VOICE, AND NAME: I/we do hereby grant to the College and its owners, agents, successors, and assigns the exclusive right in
perpetuity to use my likeness, name, picture and voice recorded during the time the Student is a student of the College. Such recordings may be in the form of
video, film, sound recordings, photographs, or otherwise and may be incorporated in the production, use, and distribution of television, radio, video, dvd,
stock footage, internet, print or any other form of distribution known or discovered later. All use of the Student’s likeness, name, picture and voice shall be
for instructional, publicity, or promotional purposes only and shall be the exclusive and sole property of the College to use, modify, or not use as it may
desire. I/we, my/our heirs, successors, and assigns hereby discharge, release and forever waive any and all actions, claims, damages, liabilities, costs and
expenses (including without limitation attorneys’ fees) and other losses of any kind or nature that I/we may incur or have against the College and/or its
owners, officers, directors, agents, employees and other representatives arising out of, or in any manner relating to, privacy, defamation, or any other claim of
any kind or nature, whether based in contract, tort or otherwise, at law or in equity, under the laws of any state or the laws of the United States in connection
with such use and further waive any claim, right or interest whatsoever in such use or in any recordings, originals, copies, derivatives or other reproductions.

21. NOTICES: For purposes of this Contract, notices and all other communications provided for in this Contract shall be in writing and shall be deemed to
have been duly given (a) on the date of delivery when delivered by hand, (b) one day after dispatch when sent by reputable overnight courier maintaining
records of receipt, or (c) three business days after dispatch when sent by registered or certified mail, postage prepaid, return receipt requested, all addressed as
follows:

Ifto the College:

Virginia College

400 Chase Park South, Suite 300
Birmingham, AL 35244
Telephone: 205-397-6600

If to the Student (or his/her parent or legal guardian, if applicable), at the address of record listed on first page of this Contract or as otherwise maintained by
the College’s admissions and enrollment office, or to such other address as any party may have fumnished to the other party in writing in accordance herewith,
except that notices of change of address shall be effective only upon receipt.

By signing this Contract, I/we acknowledge and certify that I/we have read and reviewed this Contract in full and I/we understand all of my/our rights
and responsibilities and duties. Further, I/we agree to all of the terms and conditions of this Contract and the rules, regulations and policies of the
Catalog, a copy of which I/we have received, reviewed and read prior to my/our execution of this Contract below.

Matthew Cheatham 12/14/2016
STUDENT'S SIGNATURE DATE
PARENT OR GUARDIAN'S SIGNATURE AS A CONTRACTING DATE
PARTY

Carrie Salamone 12/14/2016
AUTHORIZED COLLEGE OFFICIAL'S SIGNATURE DATE

ACKNOWLEDGMENTS OF STUDENT (AND PARENT OR LEGAL GUARDIAN, IF APPLICABLE):

By initialing below, /'we acknowledge and represent that:

MC I have received a true and fully-executed copy of this Contract.
MC I have been provided with a guided orientation of the contents of the school catalog, as well as the opportunity to obtain a

printed copy of the school catalog at no cost.
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Virginia College
. VC - Online
Virginia College 488 Palisades Boulevard, Birmingham, Alabama 35209
(205)397-6600

PROGRAM: Network Management - Bachelor of Science
Credit Hours: Program Hours: Program Weeks: 165
TERM/PAYMENT PERIOD START DATE: 09/27/2017
ANTICIPATED GRADUATION DATE: 11/25/2020
Name:  Matthew Cheatham Maiden (if different) Id No: 18251337
SSN:
Address: ) City/State/Zip: Woodstock GA 30189
Phone Number: (256) 651-1382 Alternate Number: Email Address: matthew.c.cheatham@gmail.com
Birth Date: _ High School Graduate: No: Yes: ¢ Year: 2001 or Equivalent: GED . Year:
HS/GED NAME: Huntsville Christian Academy City/State/Zip: Huntsville AL
Motlow State Community College, Middle Tennessee State
Other Schools: University, Virginia College - Huntsville Degree(s): N/A,, AAS Network Engineering
Class: Day: = Night: ¥ Weekend: ..° (See section 3 for details regarding course and/or program changes/revisions)

Course days of the week: Monday-Friday

Program includes ground-based and digital activities(Blended Learning): Yes 0

1. TUITION AND FEES All tuition and fees must be paid in full prior to the commencement of each quarter/payment period unless other arrangements
satisfactory to Virginia College (the “College”) in its sole and absolute discretion, have been made with the student and his/her legal designee (the
“Student”). The Student’s account will be billed in accordance with the tuition and fee schedule in the College’s Catalog (the “Catalog”), within each
quarter/payment period. Payment periods are defined in terms of quarter, semester, clock hours or FA credits in the Catalog. The College will not increase
tuition rates for continuously enrolled student for a period of one year; however, the Institution reserves the right to increase tuition at its discretion, with
required notification, after one year of enrollment.

TOTAL TUITION, FEES. AND OTHER CHARGES AS SPECIFIED IN THE CURRENT TUITION SCHEDULE:

See catalog for detailed information. A service fee of $25.00 is charged per online course.
Tuition $73,260.00
Re-Entry Fee $0.00
Supply/Equipment Fee $0.00)
Technology Fee $250.00|
Textbook Charge $0.00}
Less Cash Deposit $0.00|
Less Other | $0.00|
Total Estimated Tuition $73,510.00|

The above program will be charged at a total cost per credit rate of $407.00

Method of Payment Available: ¥ Debit Card Credit Card Check - Money Order U.S. Currency Financial Aid
2. NOTICES TO THE STUDENT AND THE STUDENT’S RIGHT TO CANCEL

a. This Enrollment Agreement (this "contract") should be completed by the Student only after he/she (as an applicant for admission to the College) has
successfully completed all prerequisites for admission to the College and he/she has been accepted for admission by the College. DO NOT SIGN THIS
CONTRACT BEFORE YOU HAVE READ IT COMPLETELY AND THOROUGHLY. DO NOT SIGN THIS CONTRACT IF IT CONTAINS ANY BLANK

SPACES.

b. The Student is entitled to an exact duplicate copy of the Contract the Student signed.

¢. THIS CONTRACT BECOMES A LEGALLY BINDING INSTRUMENT UPON THE COLLEGE’S WRITTEN ACCEPTANCE DELIVERED TO THE STUDENT,
UNLESS IT IS CANCELLED PURSUANT TO THE STUDENT’S RIGHT TO CANCEL. The Institution will refund all payments made if the student requests cancellation
to the Institution within seven consecutive calendar days affer signing the Enrollment Agreement and prior to starting school. Students will have until close of business on the

last day of the provisional enrollment period to withdraw in order to obtain a refund of all tuition and fees.

d. Any holder of this consumer contract is subject to all claims and defenses that the debtor could assert against the seller of goods or services obtained pursuant hereto or with
the proceeds thereof. Recovery hereunder by the debtor shall not exceed amounts paid by the debtor hereunder.
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e. The terms and conditions of the Contract are not subject to amendment or modification by oral agreement. To the contrary, any changes, amendments or
modifications to the Contract will not be binding on either the Student or the College unless and until such changes have been approved in a writing signed by an authorized
official of the College and the Student (or his/her parent or legal guardian if the Student has not reached the age of majority under the laws of the State of Alabama with respect
to this Contract); provided, however, that the College may amend or increase the rate of tuition fees or other charges set forth in Paragraph 1 of this Contract as the College, in
its sole and absolute discretion, deems necessary and/or appropriate without first obtaining the consent, written, oral or otherwise, of the Student (and, if applicable, his/her
parent or legal guardian).,

f. Dissatisfaction with, or non receipt of, the educational services being offered by the College does not excuse the Student, as a borrower, from repayment of any loan made to
the Student, as a borrower, for enrollment at the College, including federally guaranteed and career loans provided by or through the College.

3. PROGRAM REVISION:The College has the right to make reasonable changes in program content, materials, schedules, sequences of courses in programs, or relocation
of the College in the interest of improving the student's education or where deemed necessary due to industry changes, academic sched::'ing, or professional requirements. Such
changes will not result in additional tuition for the student. If the change results in a new program, students will be given the option of changing to the new program or completing
the program in which they originally enrolled.

4. COLLEGE CATALOG AND STUDENT HANDBOOK: The Student agrees to be bound by all of the terms, conditions, rules and regulations set forth in
the Catalog. The Student acknowledges he/she has had ample opportunity to review the catalog prior to execution of this Contract by Student and/or his/her parent
or legal guardian, if applicable. The Catalog is available for the Student to access online at http://docs.ve.edu/.

5. ACCURACY OF INFORMATION: The Student acknowledges that the College relies upon the accuracy and completeness of all information and/or documentation
provided to the College by the Student (and, if applicable, his/her parent or legal guardian) and he/she (and, if applicable, his or her parent or legal guardian) certifies that all such
information and/or documentation is accurate, correct and complete. In the event that any such information and/or documentation provided by, or on behalf of, the Student is false,
inaccurate, incomplete or misleading, the College may suspend, dismiss or expel, either temporarily or permanently, the Student from the College. In such cases, the Student may
not be entitled to any credit for work that he/she may have completed at the College.

6. DISMISSAL: The Student agrees to attend all classes regularly and promptly unless he/she has sufficient reason(s) not to do so, such as illness, and to perform all lessons
and assignments to the best of his or her ability. The College may terminate the Student’s enrollment at the College for non-payment of fees or tuition, unsatisfactory progress,
excessive absences, or behavior detrimental to the College or its faculty or students. Additionally, the Student’s enrollment may be terminated without cause if the College deems
such action to be in the best interests of the College and/or its students and faculty.

7. WITHHOLDING RECORDS: The College reserves the right to withhold records, including without limitation grade reports, transcripts and diplomas until all financial
obligations are satisfied, consistent with applicable state and Federal law.

8. TRANSFERABILITY OF CREDITS: The College does not imply, promise or guarantee transferability of credits earned to any other educational or
vocational institution. BY SIGNING THIS CONTRACT, YOU ACKNOWLEDGE THAT CREDITS EARNED AT THE COLLEGE MAY NOT TRANSFER TO
OR BE TRANSFERABLE TO ANY OTHER EDUCATIONAL, VOCATIONAL OR OTHER INSTITUTION. TRANSFERABILITY OF CREDITS IS SOLELY
DEPENDENT ON THE POLICIES OF THE INSTITUTION TO WHICH THE STUDENT SEEKS TO TRANSFER..

9. PLACEMENT ASSISTANCE DISCLAIMER: Although the College provides placement assistance upon graduation, the Student acknowledges and understands that
he/she is responsible for obtaining employment and must seck job openings, prepare and send resumes, prepare for interviews and conduct himself/herself in a professional manner
during the employment process. The Student further acknowledges and understands that the Student’s college record and the efforts he/she puts into a job search have a significant
effect and impact on his or her ability to find suitable employment. THE COLLEGE HAS NOT AND DOES NOT GUARANTEE OR MAKE ANY REPRESENTATION
OR WARRANTY OF ANY KIND OR NATURE (EXPRESS, IMPLIED OR OTHERWISE) REGARDING OR WITH RES” .CT TO THE AVAILABILITY OR

SUITABILITY OF EMPLOYMENT, ANY LEVEL OF COMPENSATION UPON EMPLOYMENT, OR ANY OTHER MATTERS RELATING TO

EMPLOYMENT AND EMPLOYMENT OPPORTUNITIES AFTER GRADUATION OR COMPLETION OF ANY COURSE WORK AT THE COLLEGE.

10. ARBITRATION: Any claim, controversy or dispute arising out of or relating to this Contract or any alleged breach, violation or default of this Contract, together with all
other claims, controversies or disputes of any nature whatsoever, including but not limited to all claims based in tort, fraud, contract, equity, state law, and/or federal law, arising out
of or in relation to the Student’s enrollment and participation in courses at the college, shall, upon notice by either party to the other party, be resolved and settled by binding
arbitration administered by the American Arbitration Association in accordance with its Commercial Arbitration Rules. Such arbitration shall take place in Birmingham, Alabama.
The parties agree that any dispute subject to arbitration shall not be adjudicated as a class action or a consolidated class arbitration proceeding either in court or under the rules of the
American Arbitration Association. The right of any party to pursue a class action for any dispute subject to arbitration shall be waived to the fullest extent permitted by law. The
arbitrator’s decision and award shall be final, binding on the parties, and non-appealable, and may be entered in any court of competent jurisdiction to enforce it. The parties shall,
respectively, pay any expenses incurred as American Arbitration Association fees, administrative fees, arbitrator fees, mediation fees, hearing fees, and postponement/cancellation
fees in accordance with the rules and procedures adopted by the American Arbitration Association. Notwithstanding the provisions of this Arbitration Provision, in the event a
breach, violation or default of this Contract (or any of its terms) is alleged, the College shall have the option to seek injunctive relief in any court of competent jurisdiction barring
further breach or violation of this Contract pending arbitration. In the event any provision of this binding Arbitration Provision is held to be invalid, illegal or unenforceable for any
reason and in any respect, such invalidity, illegality, or unenforceability shall in no event affect, prejudice or disturb the validity of the remainder of this Arbitration Provision, which
shall be and remain in full force and effect, enforceable in accordance with its terms. BY SIGNING THIS CONTRACT, THE STUDENT (AND, IF APPLICABLE,
HIS/HER PARENT OR LEGAL GUARDIAN) GIVE UP THE RIGHT TO GO TO COURT AND THE RIGHT TO TRIAL BY JURY AND EXPRESSLY
ACKNOWLEDGE AND UNDERSTAND THAT HIS, HER OR THEIR RIGHTS AND REMEDIES WILL BE DETERMINED BY AN ARBITRATOR AND NOT
BY A JUDGE OR JURY. THE PARTIES UNDERSTAND THAT A DETERMINATION BY AN ARBITRATOR IS AS ENFORCEABLE AS ANY ORDER AND
IS SUBJECT TO VERY LIMITED REVIEW BY A COURT.

11. REFUND POLICY

Withdrawal from the Institution

The Institution expects that most students who begin classes at the Institution will successfully complete their education. However, sometimes conditions or
circumstances beyond the control of students and the Institution require that students withdraw or cancel from the Institution.

Cancellation Policy
1. Applicants not accepted by the Institution shall be entitled to a refund of all monies paid.

2. Program Cancellation: If an institution cancels a program subsequent to a student’s enrollment, the institution must refu.d all monies paid by the student.
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3. The Institution will refund all monies paid if the student requests cancellation to the Institution within 7 consecutive calendar days after signing the
Enrollment Agreement and prior to starting school.

4. Students enrolled on a provisional basis (as defined in the “Provisional Enrollment” policy in the Admission Information section of this Catalog), will
have until close of business on the last day of the provisional enrollment period to withdraw in order to obtain a full refund of all monies paid.

5. Cancellation Prior to the Start of Class or No Show: If an applicant accepted by the institution cancels prior to the start of scheduled classes or never
attends class, the institution will refund all monies paid.

6. Cancellation during the Provisional Enrollment period:

1. Students should notify an Academic Dean of their intent to withdraw either in person, via telephone, email, or in writing by the end of the provisional
enrollment period. The provisional enrollment period expires on the close of business on the last day of the first term.

2. Students who fail to post attendance in accordance with the College's attendance policy, after the last day of the first tcm will be considered to have
cancelled while in provisional period. Students who withdraw or are cancelled during the provisional enrollment per vd wili not incur any tuition or fee
obligations to the College, and the institution will refund all monies paid.

Withdrawal After the Provisional Enroliment Period

Students who determine the need to withdraw from the Institution prior to completion of their program should follow the steps below for an official
withdrawal:

1. Students should notify an Academic Dean of their intent to withdraw either in person, via telephone, email, or in writing. The Institution will make a
reasonable effort to assist students in continuing their education.

2. If students have notified an Academic Dean of their intent to withdraw, the Institution will process the student withdrawal, which is calculated based on
the last date of attendance and will be signed by the student (for in-person withdrawals only). The student should meet with representatives of the Student
Finance Office.

The Student Finance Office may answer questions regarding financial obligations to the Institution and any federal student loan repayment responsibilities.
3. The student will receive notification of the refund of any loan which will include the date that the refund was made.

Withdrawal Date

When any of the following occur, the effective withdrawal date, also known as the date of determination, for the student shall be:

1. The date the student notifies the Institution of withdrawal or the date of withdrawal, whichever is earlier.

2. The date following any 14 consecutive calendar days of absences in all course work.

3. The date when the Institution terminates the student's enrollment.

Notice to Students

Return of Title [V Refund Policy

The Student Finance Office is required by federal statute to recalculate aid eligibility for students who withdraw, drop out, or are dismissed having
completed 60% or less of a payment period or term. Recalculations are based on the following Federal Returm of Title IV funds formula:

1. The Student Finance Office will calculate the percentage of the payment period that the student has completed at th¢ ** e ¢l withdrawal. The percentage
of the payment period completed equals the number of calendar days completed in the payment period divided by the total number of calendar days in the
payment period (any scheduled break of five consecutive days or more is excluded from this calculation). The percentage of the payment period completed
represents the percentage of aid eamed by the student.

2. If the student completed more than 60% of the payment period, the student will have eamed 100% of the federal financial aid for the payment period.

3. If the student completed 60% or less of the payment period, the Student Finance Office will calculate the amount of aid eamed by the student. That
amount is determined by multiplying the total federal financial aid for the payment period times the percentage of aid earned by the student.

4. The amount of aid eamed by the student is then compared to the total federal financial aid for the payment period.

5. Ifthe amount of aid eamed by the student is less than the amount of aid that was disbursed, the Institution is required to return the unearned portion of the
funds. In some instances, the student may be required to retumn a portion of the funds as well. Keep in mind that when funds are returned it may result in a
tuition balance owed by the student.

6. If the amount of aid eamed by the student is more than the amount of aid that was disbursed, the Institution may owe the student a post withdrawal
disbursement.

This calculation conceming federal financial aid is separate and distinct from the Institution Refund Policy, and may result in the student owing additional
funds to the Institution to cover tuition charges previously paid by federal financial aid prior to the student withdrawal.

If a student plans to withdraw, the student should notify the Institution. The student should meet with the Student Finance Office to determine the amount of
funds that must be retumed on the student's behalf (if applicable). Refunds are then allocated in the following order:

1. Unsubsidized Direct Stafford Loans

2. Subsidized Direct Stafford Loans

3. Direct PLUS loans

4. Federal Pell Grant

5. Federal Supplemental Educational Opportunity Grant
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Institutional Refund Policy

Students who withdraw, drop out, or are dismissed during the first 60% of the payment period charge will receive a tuition refund as calculated below. The
student is not entitled to a refund if the last date of attendance occurs after 60 percent of the payment period has elapsed.

When a student withdraws, the Institution prorates tuition charges up to 60% of the payment period based on the formula outlined below. For students who
withdraw after attempting 60% of the payment period, the Institution will retain 100% of the tuition charges for that payment period. This means that the
student will be responsible for 100% of the tuition charges for the payment period. Payment periods are defined in terms of quarter, semester, clock hours or
FA credits in the Catalog. No payment periods exceed one year.

The percentage of the payment period completed is the total number of calendar weeks (for credit hour programs) or clock hour (for clock hour programs) in
the payment period for which the assistance is awarded divided into the number of calendar weeks or clock hours completed in that period as of the day the
student withdrew.

Number of Weeks or Clock Hours Scheduled to

Last Day of Attendance in Payment Period

Number of Weeks or Clock Hours in Payment Period
= Percentage Completed
(rounding the third decimal place up if the fourth decimal place is 5 or above)
Tuition X Percentage of payment period attempted = Tuition Retained by Institution.

When a student withdraws, tuition adjustments are based on the total charges incurred, not the amount paid. The date from which refunds will be determined
is the last date of recorded attendance. Refunds will be made within 30 days of the date that the institution determines that the student has withdrawn.

12. RE-ENTRY FEES: The College charges an entry fee to re-admit students who have previously withdrawn.

13. LIQUIDATED DAMAGES; EXCLUSIVE REMEDY: The parties agree that if the College is found to have breached a material provision of this Contract to the
substantial detriment of the Student, then the College must pay as liquidated damages (and not as a penalty) a sum up to an amount equal to any non-refunded tuition payments to
the Student or the Student’s lender in the case of a loan, or appropriate government agency in the case of a grant, it being acknowledged and agreed to by the parties to this Contract
that the determination of the damages actually incurred by the Student as a result of such a breach by the College would be impractical or inherently difficult to ascertain or calculate
and that said amount as liquidated damages, and not as a penalty, would represent a reasonable estimate of just and fair compensation to the Student for any such breach by the
College. The parties further agree that payment by the College of such liquidated damages pursuant to this Paragraph 15 would constitute the sole and exclusive remedy of the
Student for such a breach by the College (including without limitation any right to seek or recover incidental, consequential, exemplary or punitive damages).

14. ATTORNEYS' AND COLLECTION FEES: In any legal action permitted by this Contract or arbitration between the parties arising out of this Contract and the
subject matter contained herein, the College, if it prevails, shall be entitled to recover its reasonable attorneys' fees in addition to any other relief to which it may be entitled or
awarded. Further, the College shall be entitled to recover any attorneys’ fees or collection agency fees and interest associated with the collection of a delinquent account of the
Student.

15. INTEGRATION: This Contract (along with the Catalog, each as in effect from time to time) is and shall constitute the entire agreement between the
Student (and, if applicable, his/her parent or legal guardian) and the College concerning the rights granted and the obligations assumed by the respective
parties in this Contract and the subject matter contained herein. This Contract supersedes any prior or contemporaneous agreements, representations and
understandings, whether oral, written or otherwise (other than those set forth in the Catalog and the Addendum, each as in effect from time to time). This
Contract may only be modified in writing signed by both parties.

16. GOVERNING LAW: This Contract and the rights and obligations of the parties pursuant to this Contract shall in all cases be governed by and interpreted, construed and
enforced in accordance with the internal laws of the State of Alabama without giving effect to any conflict-of-laws rule or principle that might refer the governance, the
interpretation, construction or enforcement of this Contract to the laws of another jurisdiction.

17. SEVERABILITY; NO PRESUMPTION; NO WAIVER: In the event any provision of this Contract is held to be invalid, illegal or unenforceable for
any reason and in any respect, such invalidity, illegality, or unenforceability shall in no event affect, prejudice or disturb the validity of the remainder of this
Contract, which shall be and remain in full force and effect, enforceable in accordance with its terms. In the event an ambiguity or question of intent or
interpretation arises with respect to this Contract, this Contract shall be construed as if drafted jointly by the parties, and the parties expressly agree that no
presumption or burden of proof shall arise favoring or disfavoring any party by virtue of the authorship of any of the provisions of this Contract (or any
portion thereof). No waiver by any of the parties to this Contract of any condition, term or provision of this Contract shall be deemed to be a waiver of any
preceding or subsequent breach, violation or default of the same or any other condition, term or provision hereof.

18. NO THIRD PARTY BENEFICIARIES: The terms and provisions of this Contract are intended solely for the benefit of each party hereto and their
respective successors or permitted assigns, and it is not the intention of the parties hereto to confer any third-party beneficiary rights upon any other person or

entity.
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19. NOTICES: For purposes of any legal claims made under this Contract, notices and all other communications provided for in this Contract shall be in
writing and shall be deemed to have been duly given (a) on the date of delivery when delivered by hand, (b) one day after dispatch when sent by reputable
overnight courier maintaining records of receipt, or (c) three business days after dispatch when sent by registered or certified mail, postage prepaid, return
receipt requested, all addressed as follows:

Ifto the College:

Virginia College

488 Palisades Boulevard
Birmingham, Alabama 35209
Attn: President

Telephone: (205)397-6600

If to the Student (or his/her parent or legal guardian, if applicable), at the address of record listed on first page of this Contract or as otherwise maintained by
the College’s admissions and enrollment office, or to such other address as any party may have furnished to the other party in writing in accordance herewith,
except that notices of change of address shall be effective only upon receipt.

By signing this Contract, I/we acknowledge and certify that I/we have read and reviewed this Contract in full and I/we understand all of my/our rights
and responsibilities and duties. Further, I/we agree to all of the terms and conditions of this Contract and the rules, regulations and policies of the
Catalog, a copy of which I/we have received, reviewed and read prior to my/our execution of this Contract below.

Matthew Cheatham 9/12/2017

STUDENT'S SIGNATURE DATE _ Digitally Signed by

matthew.c.cheatham@gmail.com
Tuesday, September 12,2017 1:37:01

PM
PARENT OR GUARDIAN'S SIGNATURE AS A CONTRACTING DATE
PARTY
Carrie Salamone 9/12/2017
AUTHORIZED COLLEGE OFFICIAL'S SIGNATURE DATE  Digitally Signed by

Carrie Salamone, Admissions Associate
Tuesday, September 12,2017 1:37:01
PM

ACKNOWLEDGMENTS OF STUDENT (AND PARENT OR LEGAL GUARDIAN, IF APPLICABLE):
By initialing below, /'we acknowledge and represent that I/we have received the following:
MC A true and fully-executed copy of this Contract.

MC A copy of, and information concerning access to the Virginia College Catalog.
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EXHIBIT 3

All process, pleadings and orders
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UPS Tracking #:  12X212780108157570
CreatedBy:  Jyoli NLN
Created On:  09/07/2019 04:35 AM

Recipient : JOHNF. £S0,

Title
Customer  JAMES BATES BRANNAN GROOVER LLP
Address 231 RIVERSIDE DRIVE
Email  jkennedy@jamesbatesiip.com
Phone 4787424280 Fax:
Package Type:  Envelope
Items shipped: 1

Case #

536201521 19C0626056 VIRGINIA COLLEGE, LLC
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CT Corporation

TO JOHN F. KENNEDY, ESQ.

Filed 10/04/19 Page 3 of 137

Serv ce of Process

ransm ttal
09/06/2019
CT Log Number 536201521

JAMES BATES BRANNAN GROOVER LLP
231 RIVERSIDE DRIVE

MACON, GA 31201

RE: Process Served in Georgia

VIRGINIA COLLEGE, LLC (Domestic State: AL)

ENCLOS D AR COPIES OF L GAL PROC SSREC IV D Y THE STATUTORY AG NTOFTHEA OV CO PANY AS FOLLOWS:

TITL OF ACTION:

DOCUM NT(S) S RVED:

COURT/AG NCY:

NATUR OF ACTION:
ON WHO PROCESS WASS RV
DATE AND HOUROF S RVIC :

JURISDICTIONS RV D:

APPEARANCE OR ANSW R DU :

ATTORN Y(S)/S NDER(S):

ACTIONIT S:

For Questions:

elfand all o
DUCATION C

Matthew Ch m, alf o
Pltf. vs. VIR Cco LLC

larly si
ON OF A, DFTS.
Summons, Complaint, Attachment(s)

Gwinnett County State Court, GA
Case # 19C0626056

Complaint for Breach of Contract

National Registered Agents, Inc, Lawrenceville, GA
By Process Server on 09/06/2019 at 15:12

Georgia

Within 30 days after service of this summons upon you, exclusive of the day of
service

Chris Armor

ARMOR LAWY, LLC

160 Clairemont Avenue
Suite 200

Decatur, GA 30030
678-954-5674

the documents received have been modified to reflect the name of the entity being
served.

SOP Papers with Transmittal, via UPS Next Day Air , 1Z2X212780108157570

National Registered Agents, Inc
289 S Culver St.
Lawrenceville, GA 30046-4805

214-932-3601

Page 1 of 1/ JN

Information displayed on this transmittal is for CT
Corporation’s record keeping purposes only and is provided to
the recipient for quick reference. This information does not
constitute a legal opinion as to the nature of action, the
amount of damages, the answer date, or any information
contained in the documents themselves. Recipient is
responsible for interpreting said documents and for taking
appropriate action. Signatures on certified mail receipts
confirm receipt of package only, not contents.
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CLERK OF STATE COURT
GWINNETT COUgT;.GGzEsOoRgIg
INNE 19-C- .
IN THE STATE COURT OF GWINNETT COUNTY 8/26/2019 1005 AM
STATE OF GEORGIA
ATTHEW CHEATHAM
CIVIL ACTION
NUMBER 19-C-06260-S6
PLAINTIFF
VS.
* VIRGINIA COLLEGE, LLC c/o
"National Registered Agents Inc.,
289 S Culver Street, Lawrenceville, Georgia 300464805
DEFENDANT
SUMMONS

TO THE ABOVE NAMED DEFENDANT:

‘(‘im(.l:i‘ erehy ssmmoned and required to file with the Clerk of said conrt and serve upon the Plainfifls aitorney, whose name
and a is:

CHRISTOPHER ARMOR
ARMOR LAW, LLC

P.O. BOX 451328
ATLANTA, GA 31145

an answer to the complaint which is herewith served upon you, within 30 days after service of this summons upon you, exclusive of
the day of service. If you fail to do so, judgment by default will be taken against you for the relief demanded in the complaint.

This 26TH day of - AUGUST 2019

Richard T. Alexander, Jr.,
Clerk of State Court

By

Deputy Clerk

INSTRUCTIONS: Attach addendum sheet for additional parties if needed, make notation on this sheet if addendum sheet is used.

SC-1 Rev. 2011
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CLERK OF STATE COURT

GWINNETT COUNTY, GEORGIA
19-C-06260-S6
8/26/2019 10:05 AM

IN THE STATE COURT OF GWINNETT COUNTY
.STATE OF GEORGIA

MATTHEW CHEATHAM,
on behalf of himself and all others
similarly situated,

Plaintiff,
CIVIL ACTION FILE NO.

v 19-C-06260-S6

VIRGINIA COLLEGE, LLC and
EDUCATION CORPORATION OF
AMERICA, ’

JURY TRIAL DEMANDED

Defendants.

N N N N N S N Nt N Nt et e

CLASS ACTION COMPLAINTAND DEMAND FOR JURY TRIAL

COMES NOW, PLAINTIFF MATTHEW CHEATHAM, on behalf of himself and all
others similarly situated.and alleges against Defendants Virginia College, LLC (“VC”) and
Education Corporation of America (“ECA”) as follows:

INTRODUCTION

1) VC and ECA operated and ran one of the largest for-profit colleges in the United States.
;2) On December 4, 2018, the Accrediting Council for Independent Cc;lleges and Schools
(ACICS) notiﬁe.d the ECA, which operates VC, of its decision to withdraw, by suspension, the
current grants of accreditation of all the institutions owned by VC.
3) As a result of the lack of accreditation, VC and ECA could no longer rely on their students
receiving federally backed student loans, thus effectively shutting down their businesses.
4) As a result of the lack of accreditation, course work performed by Plaintiff Cheatham and

' the Class will not qualify for transfer credit at accredited universities and colleges.
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5) ECA operated more than 75 campuses throughout the United States including VC
campuses in Huntsville, Alabama and Macon, Georgia.

6) Former students who graduated with degrees now possess degrees without value.

1) Current students who have paia tuition to VC and ECA have no chance of obtaining any

degrees from VC or ECA and thus their tuition payments paid to date provided them no benefit.

8) Plaintiff Matthew Cheatham is a resident of Cherokee County, Georgia.

9) Defendant Virginia College, LLC is an Alabama limited liability company withits principal
place of business in Montgomery, Alabama.

10)  VC may be served through its registered agent at National Registered Agents Inc., 289 S
Culver Street, Lawrenceville, Georgia 30046-4805.

11)  Defendant Education Corporation of America is a Delaware corporation with its principal
place of business located at 3660 Grandview Parkway Suite 300, Birmingham, Alabama 35243.
12)  Education Corporation of America may be served with process by serving its Chief
Executive Officer at Education Corporation of America’s corporate headquarters at 3660
Grar'ldview Parkway, Birmingham, Alabama 35243.

13)  Defendant Education Corporation of America is subject to the jurisdiction of this Court
pursuant to the Georgia Long Arm Statute, OCGA § 9-10-91, as ECA transacts business within
the state; has committed a tortious act or omission within this state, and/or has committed a tortious
injury in this state causéd by an act or omission outside this state.

14)  ECA regularly does apd solicits business, and engages in other persistent courses of

[ 4
conduct, and derives substantial revenue from services rendered in this state.
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15)  On November 14, 2018, Defendants ECA and VC were placed into a limited receivership
in case no. 5:18-cv-00388-TES in the United States District Court for the Middle District of
Georgia, Macon Division.

16)  On January 16, 2019, that U.S. District Court entered an order stating that claims made
against Defendants VC and ECA which were covered by AIG Specialty Insurance Company
(“ATG”) to pay for any Losses (as defined in the Policy), including the advancement of legal fees
and expenses, stemming from any Claim (as defined in the Policy) were NOT part of the
receivership estate in that Court. A true and correct copy of this order is attached hereto as Exhibit
A.

17)  The AIG Policy expressly covers claims “breach of duty, neglect, error, statement;
misstatement, misleading statement, or omission” by the schools or their employees, “educational
malpractice or failure to educate; negligent instruction; failure to supervise; inadequate or
negligent academic guidance or counseling; improper or inappropriate academic placement or
discipline; failure to grant due process; invasion of privacy or humiliation, [] violation of the
Buckley Amendment, the “Uniform Student Freedom of Expression Act,” and claims related to-
defamation or a contract for educational services.

18)  The policy does not provide coverage for claims regarding fraudulent acts.

19)  For a claim related to the return of tuition fees, the insurance policy only covers 86% of
the tuition.

20)  Inorderto be covered under the policy, any claim must be made before September 3, 2019.
21)  Atrue and correct copy of the AIG Policy is attached to the January 16, 2019 order attached

hereto as Plaintiff’s Exhibit A.
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22)  Venue is proper in this county as Defendant Virginia College, LLC has its registered agent
located here.

PLAINTIFF MATTHEW CHEATHAM
23)  Plaintiff Matthew Cheatham (“Plaintiff Cheatham™) is a resident of Cherokee County,
Georgia.
24)  Plaintiff enrolled in VC’s online program and pursued an undergraduate degree.
25)  Plaintiff financed his education with student loans provided by the fefierally bac_:ked Direct
Loans program.
26)  VC informed Plaintiff Cheatham thai the Fall 2017 quarter would be the last quarter which
VC online would offer classes.
27)  No online classes were offered after December of 2017.
28)  Plaintiff was unable to complete his degree due to the school’s closure.
29)  Plaintiff did not enroll in any other school after VC closed.
30)  Plaintiff was promised by VC and ECA that after he graduated, his degree would provide
him the necessary credentials to obtain meaningful and gainful employee.
31)  Plaintiff was also promised by VC and ECA that their career services office would be
available free of charge to assist him with “placement services after he graduated.”
32)  Plaintiff completed coursework did not provide him the necessary credentials to obtain
meaningful and gainful employment and now that VC and ECA are closed, they can no longer
provide him the promised “placement services.”
33)  Plaintiff completed coursework is now significantly devalued because VC is no longer

accredited, VC cannot and does not provide career placement services, and persons reviewing his
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resume who see VC immediately correlate him with a failed and dysfunctional school which
seriously decreases his chances of obtaining meaningful employment.

CLASS ALLEGATIONS
34)  Thisaction is brought by the Plaintiff individually and on behalf of others similarly situated
as a class action under the provisions of OCGA § 9-11-23 for damages.
35)  The two classes of Plaintiffs for whose benefit the named Plaintiff brings this action are
defined as fgl‘lows: ]

a. All Georgia residents who paid tuition to and completed courses at Virginia College
and who were not enrolled there as of December 4, 2018 (“Former Student Class”);
and

b. All Georgiaresidents who paid tuition to and who were enrolled at Virginia College
as of the date of the closure of the online program but who had not yet obtained the
degree for which they paid tuition. (“Current Online Student Class’;).

36) Excluded from each proposed class is any member of the judiciary, any person currently
in bankruptcy, any person whose obligations have been discharged in bankruptcy, any person who
is a current employee of VC or ECA, and any government agency or entity.

37)  Plaintiff maintains the right to create additional subclasses or classes, as necessary, and to
revise these definitions to maintain a cohesive class that does not require individual inquiry to
determine liability.

38) The membership of each class is numerous and joinder of individual plaintiffs is

impractical.
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39)  There are questions of law and fact common to all members of the Plaintiff classes, and

these common questions of law and fact predominate over any individual issues. The principal

questions pertinent to the classes as a whole include:

a.

j-

Whether VC and ECA acted negligently in operating and managing their
businesses;

Whether VC and ECA were wanton in operating and managing their businesses;
__Whether .VC and ECA deceptive_ly advertised and sold their education services to
Plaintiff and the Class;

Whether Plaintiff and the Class’s degrees were devalued as a result of VC and
ECA’s closing;

Whether members of the Current Online Student Class and Former Student

Subclass’s tuition payments and course work provided no benefit to them;

Whether VC and ECA provided warranties to Plaintiff and the Class, and

- subsequently breached said warranties;

Whether VC and ECA entered into contracts ;Nith Plaintiff and the Class, and'
subsequently breached said contract;

Whether VC and ECA were unjustly enriched to Plaintiff and the Class’s detriment;
Whether Plaintiff and the Class suffered injury as a result of VC and ECA’s
wrongdoing; and

Defenses raised by Defendant.

40)  The claims of the named Plaintiffs are typical of the claims of the members of the Plaintiff

classes, which all arise from the same operative facts and are based on the same legal theory, and

Plaintiffs’ claims will thus adequately represent those of the Class Members.
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41)  The named Plaintiff will fairly and adequately protect the interest of the Class Members.
Plaintiff has retained counsel with experience in class action litigation, and they are not aware of
any interest that might cause them not to vigorously pursue this case.

42) A class action .is superior to other available methods for the fair and efficient adjudication
of this controversy since joinder is impracticable. The expense and burden of individual litigation
make it virtually impossible for the members of the classes to proceed individually, and it is
therefore most efficient to resolve all claims based on Defendants’ conduct against Georgia
residents in one forum.

43)  The Plaintiff is aware of no difficulties that will be encountered in the management of this
litigation that would render the action unmanageable.

44)  Prosecution of separate actions by individual members of the Plaintiff classes would create
adjudications that would be dispositive of the interests of the other members not parties to the
adjudications.

45)  Without a class action mechanism, members of the Plaintiff classes would be substantially
impaired or impeded in their ability to protect their interests. The value of claims of the individual
class members would be in an amount that makes prosecution outside of the class action
uneconomical.

46) The cla‘ims of the Plaintiff and Plaintiff Class Members are meritorious. The named
Plaintiff believes he will prevail on the merits based upon the clear, unambiguous failure of
Defendants to provide the education bargained for by Plaintiff and Plaintiff Class Members.

47) A final judgment on the merits of the named Plaintiff’s claims would be fully dispositive
of the claims and interests of those similarly situated who are not specifically named as a plaintiff

in this action.
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COUNT I - NEGLIGENCE
48)  Plaintiff Cheatham re-alleges all preceding paragraphs on this Complaint as if fully. restated
herein and further states the following on behalf of himself and the Former Student Class:
49) Defendants have committed acts of omission contrary to their legal duties as an institute
of higher education.
50) Defendants failed to maintain accreditation of their institution.
51)  Defendants’ failure to maintain accreditation rendered all classes taken at their institution
by Plaintiff and Plaintiff Class Members worthless.
52)  Defendants’ failure to maintain accreditation made all tuition payments made by Plaintiff
and Plaintiff Class Members a waste of money.
53)  Defendants’ failure to maintain accreditation made all degrees completed by prior students
worthless.
54) Defendants’ failure to maintain accreditation made all time invested by Plaintiff and
Plaintiff Class Members taking classes at these institutions wasted.
55)  Defendants negligently operated, managed, and marketed their degree programs.
56)  Defendants have a duty to reasonably operate, manage, and market their degree programs.
57)  Defendants breached their duty of care in operating, managing, and marketing their degree
programs.
58)  Defendants owed a duty to Plaintiff Cheatham and the Plaintiff Class Members to maintain
accreditation of the institutions so that students would receive the benefits of the education for
which they bargained.
59)  Defendants have a common IaV\; duty to prevent the foreseeabl.e risk of harm to others,

including Plaintiffs and the Class.
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60)  Defendants assumed a duty to use reasonable measures in providing an education to
Plaintiff Cheatham and the Plaintiff Class Members.
61)  Only Defendants were in a position to ensure that their policies and procedures were
sufficient to protect against the harm to Plaintiff and the class members from Defendants’ failure
to maintain accreditation. .
62)  Defendants’ duty to use reasonable care in providing educational services arose not only
as a result of the common law and the statutes, but also because it was bound by, and had
committed to comply with, industry standards, as represented by the Department of Education to
borrowers. |
63)  Defendants breached their common law, statutory, and other duties and thus were negligent
by failing to use reasonable measures to maintain an accredited institution as bargained for by
Plaintiff and the Plaintiff Class Members.
64)  In connection with the conduct described above, Defendants acted wantonly, recklessly,
and with complete disregérd for the consequences.
65)  Asadirect and proximate result of Defendants’ negligent conduct, Plaintiffs and the Class
have suffered dgmages.

COUNT II - BREACH OF CONTRACT
66)  Plaintiff Cheatham re-alleges all preceding paragraphs on this Complaint as if fully restated
herein and further state the .following on behalf of himself and the Former Student Class and the
Current Online Student Class.
67)  Plaintiff Cheatham and members of the Former Student Class and Current Online Student

Class entered into contracts with Defendants.
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68)  The contracts between Defendants and Plaintiff and the prospective class members
required both parties to fulfil certain obligations.
69)  In exchange for tuition payments received by Plaintiff and the class members, Defendants
agreed to provide Plaintiff Cheatham and the Class with courses of studies designed to allow
students to complete a degree from an accredited institution of higher education.
70)  Defendants breached their agreement by failing to maintain accreditation of their
institution.
71) Dcfendantsv breached their agreement by closing their online classes before students could
complete their degree. |
72)  Defendants breached their agreement by closing all operations of their schools.
73)  Defendants breached their agreement by leaving Plaintiff Cheatham and Class members
with course credits from an unaccredited institution.
74)  Defendants breached their agreement by failing to provide any meaningful career
placement services.
75)  Asadirect and proximate cause of Defendants’ breach of contract, Plaintiff Cheatham and
Class members have suffered damages and injuries including, but not limited to loss of value of
coursework, loss of tuition, loss of educational opportunity, and loss of opportunity to complete
unfinished degree programs.

COUNT III - UN
76)  Plaintiff Cheatham re-alleges all preceding paragraphs on this Complaint as if fully restated
herein and further state the following on behalf of himself and the Former Student Class and the

Current Online Student Class.
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77)  Plaintiff Cheatham and Class members conferred a benefit on Defendants when they
enrolled in their institutions and paid tuition money.
78)  Defendants have been unjustly enriched in retaining the revenues provided by Plaintiff
Cheatham and the Cla{ss.
79)  Defendants have been unjustly enriched by using the enroliment of Plaintiff Cheatham and
Class members to continue to market their schools to other students and investors.
80)  Plaintiff Ch_eatham and the Class have been inju;ed with loss of money, loss of educational
opportunity, loss of time spent on classes without value, and emotion distress as a result of
Defendants’ actions.

ANY ARBITRATION AGREEMENTS ARE UNENFORCABLE
81)  The Department of Education entered a rule in 2016 which was in effect as of October 16,
2018 prohibiting schools participating in the federal student loan program from entering into
certain pre-dispute arbitration agreements with students or agreements that purport to waive
students’ rights to bring class actions.
82) These limitations apply to agreements with students who have obtained federal Direct
Loans or benefited from Direct Parent PLUS Loans and apply to claims regarding the making of
the federal Direct Loan or the provision of educational services for which the loan was obtained.
83)  Defendants cannot enter pre-dispute agreements with students that waive students’ right to
go to court or to pursue a class action over any claims that could also give rise to an administrative
“borrower defense” claim. See 34 C.F.R. § 685.300(b), (d), (), (f), as added by 81 Fed. Reg.
75,926, 76,087-76,088 (Nov. 1, 2016).
84)  Claims that could give rise to a borrower defense include a school’s substantial

misrepresentation, breach of contract, or a non-default judgment against the school, or violation of
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a student’s rights under state law—all as relate to the making of a Direct Loan or provision of
educational services for which the loan was obtained. See 34 C.F.R. § 685.206(c) and 34 C.F.R.
§ 685.222 as added by 81 Fed. Reg. 75,926, 76,083 (Nov. 1, 2016).
85)  Nor can the school rely on an existing arbitration agreement to force an individual or class
action out of court, even if the agreement was entered into prior to the rule’s effective date.
86)  The school must either amend the agreement or notify the students that they will not
enforce the agreement. See 34 C.F.R. § 685.300(e)(3), (N(3), as added by 81 Fed. Reg. 75,926,
76,088 (Nov. 1, 2016).
WHEREFORE, Plaintiff being entitled to a trial by jury and judgment against the Defendants,
prays for the following:
a) An order certifying that the action may be maintained as a class action;
'b) The Plaintiff Cheatham be designated as class representative;
_¢) That Plaintiff’s counsel of record herein be designated as class counsel for the Plaintiff
Class Members class as defined in this Complaint or by this Court;
d) That Defendants be held liable for the actions described herein;
e) That Plaintiff and the members of the proposed classes receive compensatory damages in
an amount to be proven at trial;
f) An order granting Plaintiff their expenses incurred in bringing and prosecuting this action,
including attorneys’ fees, expert fees and costs;
g) That the Defendants be required to pay all monies referred to herein which relate to the
Plaintiff Class Members into a common fund for the benefit of the Plaintiff Class Members,

less an incentive award, litigation expenses, and attorneys’ fees;
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h) That the Court conduct a “fairness hearing,” after due and proper notice to all Plaintiff

Class Members, and make such award of attorneys’ fees, litigation expenses and an

incentive award for the named Plaintiff as the Court deems appropriate from the common

fund (as reference above) and/or from the Defendants;

i) That Plaintiff have a trial by jury; and

j) Such other and further relief as the Court may deem just, necessary or appropriate.

This 23rd Day of August, 2019.

ARMOR LAW, LLC
/s/ Chris Armor

Christopher N. Armor

Georgia Bar No. 614061

Attorney for Defendant

160 Clairemont Avenue, Suite 200
Decatur, Georgia 30030
Phone:(678) 954-5674

E-mail:

HURT STOLZ, P.C.

/s/ James W. Jr

By: James W. Hurt, Jr.
Georgia Bar No.: 380104
1551 Jennings Mill Road
Suite 3100-B

Watkinsville, Georgia 30677
(706) 395-2750

Facsimile: (866) 766-9245
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IN THE STATE COURT OF GWINNETT COUNTY

STATE OF GEORGIA
MATTHEW CHEATHAM, )
on behalf of himself and all others )
similarly situated, )
)
Plaintiff, )
) CIVIL ACTION FILE NO.
v )
)
VIRGINIA COLLEGE, LLC and )
EDUCATION CORPORATION OF ) JURY TRIAL DEMANDED
AMERICA, )
)
Defendants. )
\

PLAINTIFF’S EXHIBIT A
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
MACON DIVISION

VC MACON GA, LLC
Plaintiff,

v Civil Action No. 5:18-cv-00388-TES

VIRGINIA COLLEGE, LLC; and
EDUCATION CORPORATION OF
AMERICA,

Defendants.

RECEIVER’S EXPEDITED MOTION FOR ORDER CLARIFYING THAT
APPLY TO INSURANCE POLICY

COMES NOW John F. Kennedy, solely in his capacity as receiver (the ™) for

(3

the receivership estate (the ") of Education Corporation of America
(“ECA™), Virginia College, LLC (“VCLLC") and New England School of Business and Finance,
LLC d/b/a New England College of Business (* ’, collectively with “ECA” and VCLLC,
the “ ”), and hereby moves the Court to enter an order clarifying that, the
injunction imposed by the Court in the Order Appointing Receiver and Preliminary Irq.jun'.ction
(the ¢ ™) (Doc. 26), as modified in the Supplemental Order (the “

Order™) (Doc. 104), does not apply to the Policy (as defined below) and authorizing AIG
Specialty Insurance Company (*AIG”) to pay for any Losses (as defined in the Policy), including
the advancement of legal fees and expenses, stemming from any Claim (as defined in the Policy)
and respectfully states as follows:

. On September 3, 2018, AIG issued a Directors & Officers Liability Insurance,

Employment Practices Liability Insurance, and Fiduciary Liability Insurance Policy No. 01-825-
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10-59, (the “Policy”) to ECA. A copy of the Policy is attached hereto as Exhibit A. The Policy
covers Claims' made (or deemed to have been made) between September 3, 2018 and September
3,2019 (the © ).

2. On November 14, 2018, the Court entered the Receivership Order, under which
the Court appointed the Receiver with respect to all the business, business interests and property
of the Receivership Entities, wherever located, by whomsoever held, without limitation.
(Receivership Order at p. 4).

3. In the Receivership Order, the Court also issued an injunction enjoining, infer
alia, any act to obtain possession of property of the Receivership Estate from the Receiver or to
interfere with or exercise control, over, property of the Receivership Estate. (Receivership Order
at pp. 9-10). The Receivership Ol'cier also provided that any current or former student of ECA
may proceed with asserting any claim or cause of action against ECA. (Jd. at p. 10).

4. On December 13, 2018, the Court issued the Supplemental Order modifying the
injunctive relief granted in the Receivership Order by, inter alia, allowing landlords under
certain leases or other occupancy agreements to exerci‘se their rights and remedies under the

agreements. (See Supplemental Order at pp. 2-3).
5. The aggregate limit of liability of the Policy is $35 million. The Policy covers,
inter alia, any Loss of the Company, which includes the Receivership Entities, and Individual
Insureds arising from a Claim made against the Company or Individual Insureds for any actual or
alleged act, breach of duty, neglect, error, statement, misstatement, misleading statement, or

omissions by the Company or the Individual Insureds, respectively. The Policy also provides that

AIG shall advance Defense Costs directly to counsel retained by the Company and Individual

' Capitalized terms not otherwise defined herein shall have the meanings set forth in the Policy
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Insureds arising from such Claims. Further the Policy provides that in the event the Company is
unable to pay an applicable Retention amount due to Financial Insolvency, then the Insure shall
commence advancing Loss within the Retention

6. Several Claims have been made against the Receivership Entities.” Moreover, the
Receivership Entities and Receiver anticipate additional claims being made in the future. 1t is
necessary for the Receivership Entities and Individual Insureds to be adequately defended
against such Claims in order to maintain, preserve, and protect the property of the Receivership
Estate. However, AIG has indicated that it will not pay the Losses under the Policy, including the
advancement of Defense Costs, without a comfort order from the Court providing that AIG’s
actions are not in violation of the Receivership Order.

7. The Receivership Entities do not consider the Policy or the proceeds therefrom
property of the Receivership Estate. Nevertheless, out of an abundance of caution, to the extent
the Court considers the Policy and the proceeds from the Policy to be property of the
Receivership Estate, and to the extent the Court’s injunction remains in place following the
Supplemental Order, the language of the injunction imposed by the Court in the Receivership
Order does not apply to AIG’s ability to disburse the Policy proceeds in accordance with the
language of the Policy.® See Liberte Capital Grp., LLC v Capwill, 462 F.3d 543, 553-54 (6th

Cir. 2006) (evaluating the scope of the receivership court’s injunction by analyzing the language

? For example, several lawsuits have been filed against the Receivership Entities by current and former
students and employees since the Receiver was appointed.

? Indeed, in the analogous bankruptcy context, the terms of a policy govern the disbursement of policy
proceeds. See Landry v. Exxon Pipeline Co., 260 B.R. 769, 787. n. 62 (Bankr. M.D. La. 2001) (explaining
that proceeds from an insurance policy that belongs to a debtor’s bankruptcy estate must be distributed in
accordance with state insurance law or the language of the policy itself); In re Mitchell, Case No. 06-
13250-NVA, 2012 WL 5988841, at *6 (Bankr. D. Md. Nov. 29, 2012) (explaining that a bankruptcy court
cannot re-write the terms of insurance policies).

W
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of the Court’s injunction order). Moreover, it is the best interest of the Receivership Estate and
the Receivership Entities’ creditors that AIG is able to disburse the Policy proceeds so that the
property of the Receivership Estate is protected, which was the purpose of the Court’s
appointment of the Receiver and issuance of the injunction. See Liberte Capital Grp., LLC, 462
F.3d at 551 (citing another source) (“The receiver’s role, and the district court’s purpose in the
appointment, is to safeguard the disputed assets, administer the property as suitable, and to assist
the district court in achieving a final, equitable distribution of the assets if necessary.™).

8. Consequently, Receiver files this Motion and respectfully requests that the Court
enter an order, substantively in the form of the order attached hereto as E:xhibit B, clarifying that
the injunction imposed by the Court in the Receivership Order, as modified in the Supplemental
Order, does not apply to the Policy; authorizing AIG to pay for any Losses, including the
advancement of legal fees and expenses, stemming from any Claim under the Policy; and
granting such other relief the Court deems just and equitable.

9. The Receiver requests expedited approval of this Motion based on exigent
circumstances of this case.

Respectfully submitted this the 16th day of January, 2019.

/s/ James F. Banter
James F. Banter
Counsel for the Receiver
OF COUNSEL: :
JAMES, BATES, BRANNAN, GROOVER LLP
231 Riverside Drive
Macon, Georgia 31201

Phone 478/742-4280
Fax 478/742-8720
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CERTIFICATE OF SERVICE
This is to certify that I have this day served a copy of the foregoing upon the following,
by filing the same electronically through the Court’s CM/ECF filing system with notice going to
all parties requesting to receive notice tll1is the 16" day of January, 2019.
/s/ James F. Banter

James F. Banter
Counsel for the Receiver

W
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Policy
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This contract is registered and delivered as a surplus line

coverage under Alabama Surplus Lines Insurance Law 29
Kenneth Hicks

200 Liberty Street New York, NY 10281

License #295080

POLICYHOLDER NOTICE

Thank you for purchasing insurance from a member company of American International
Group, Inc. (AIG). The AIG member companies generally pay compensation to brokers and
independent agents, and may have paid compensation in connection with your policy. You
can review and obtain information about the nature and range of compensation paid by AIG
member companies to brokers and independent agents in the United States by visiting our
website at or by calling 1-800-706-3102.

91222 (9/16)
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AIG Specialty Insurance Company
A capital stock company

POLICY NUMBER: 01-825-10-59 REPLACEMENT OF POLICY NUMBER: 01-826-00-17

THIS INSURER IS NOT LICENSED IN THE STATE OF NEW YORK AND IS NOT
SUBJECT TO ITS SUPERVISION.

Directors & Officers Liability Insurance, Employment Practices Liability Insurance, Fiduciary Liability
Insurance
DECLARATIONS

NOTICES
YTHESE NOTICES ARE APPLICABLE TO ALL COVERAGE SECTIONS OTHER THAN THE CRIME
COVERAGE SECTION AND KIDNAP AND RANSOM/EXTORTION COVERAGE SECTION™

COVERAGE WITHIN THIS POLICY IS GENERALLY LIMITED TO LOSS FROM CLAIMS FIRST MADE
AGAINST INSUREDS DURING THE POLICY PERIOD. DEFENSE COSTS REDUCE THE LIMITS OF
LIABILITY (AND, THEREFORE, AMOUNTS AVAILABLE TO RESPOND TO SETTLEMENTS AND
JUDGMENTS) AND ARE APPLIED AGAINST APPLICABLE RETENTIONS.

THE INSURER DOES NOT ASSUME ANY DUTY TO DEFEND UNLESS SUCH COVERAGE IS
EXPRESSLY PROVIDED WITHIN A COVERAGE SECTION. WHERE THE INSURER HAS NO DUTY
TO DEFEND, IT WILL ADVANCE DEFENSE COSTS, EXCESS OF THE APPLICABLE RETENTION,
PURSUANT TO THE TERMS OF THIS POLICY NO LATER THAN SIXTY (60) DAYS AFTER RECEIPT
OF INVOICES OF SUCH DEFENSE COSTS. PLEASE REFER TO THE COVERAGE SECTIONS
PURCHASED FOR DEFENSE RELATED DETAILS.

PLEASE READ THE POLICY CAREFULLY AND DISCUSS THE COVERAGE HEREUNDER WITH YOUR
INSURANCE AGENT OR BROKER TO DETERMINE WHAT IS AND WHAT IS NOT COVERED.

ITEMS
1 NAMED ENTITY (the "Named Entity") See Program Participants Endorsement
2 POLICY PERIOD: Inception Date ration Date:
12:01 A.M. at the address stated in Item 1
MNSCPT 1

€ All rights reserved
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ITEMS (continued)

3

COVERAGE SUMMARY

Liability. Retention, Continuity Date. and Premium Coverage Section

D&O D&O Coverage Section See Program Participants Endorsement
EPL Employment Practices Coverage Section See Program Participants Endorsement
FLI Fiduciary Liability Coverage Section See Program Participants Endarsement

*With respect to the D&O, EPL, and FLI Coverage Sections only, no Retention amaunt is applicable to

Non-Indemnifiable Loss.

*No Retention amount is applicable to- Costs of Investigation for Company Shareholder Derivative

Investigations, Crisis Management Events, Voluntary Compliance Loss and HIPAA Penalties.

TOTAL PROGRAM PREMIUM $ See Program
Participants
Endorsement

Premium for Certified Acts of Terrarism Coverage under Terrorism Risk Insurance Act, as amended

(TRIA):$3,085 included in policy premium. Any coverage provided for losses caused by an act of

terrorism as defined by TRIA (TRIA Losses) may be partially reimbursed by the United States under a

formula established by TRIA as follows: 82% of TRIA Losses in excess of the insurer deductible

mandated by TRIA, the deductible to be based on a percentage of the insurer’s direct earned premiums
for the year preceding the act of terrorism.

A copy of the TRIA disclosure sent with the original quote is attached hereto.
OTHER LIMITS See Program Participants Endorsement

OF LIABILITY

DISCOVERY {a) Percentage of Full Annual Premium for; 1 YEAR: 100%
PROVISIONS {b) 2 YEARS 110%
(Inapplicable to  (c) 3 YEARS: 120%
Crime and KRE  (d) 4 YEARS: 130%
Coverage (e) 5 YEARS 140%
Sections) {f) 6 YEARS: 150%

(g) Percentage of Full Annual Premium for unlimited duration TBD
MNSCPT 2

€ All rights reserved
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NAME AND ADDRESS OF INSUREDS' REPRESENTATIVE

EDUCATION CORPORATION OF AMERICA
3660 GRANDVIEW PARKWAY
BIRMINGHAM, AL 35243-3330

NAME AND ADDRESS OF INSURER

AIG Specialty Insurance Company
175 Water Street
New York, NY 10038

This Policy is issued only by the insurance company indicated in this Item 8(a)
NOTICE OF CLAIMS AND CIRCUMSTANCES SEND TO:

AlIG Domestic Claims, Inc.
175 Water Street
New York, New York 10038

Attention: "C-Claims, D&O Claims"

Reference: 01-825-10-59

Reference: Appropriate Coverage Section
MNSCPT 3

© All rights reserved
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IN WITNESS WHEREOF, the Insurer has caused this Policy to be signed by its President,

Secretary and Authorized Representative. This Policy shall not be valid unless signed below
at the time of issuance by an authorized representative of the insurer.

PRESIDENT SECRETARY
AIG Specialty Insurance AlG Specialty Insurance
Company Company

ORIZ REPRESENTATIVE

COUNTERSIGNED AT DATE COUNTERSIGNATURE

WILLIS OF NEW YORK. INC

200 LIBERTY STREET
7TH FL
NEW YORK. NY 10281-1003

1388253

MNSCPT 4
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POLICYHOLDER DISCLOSURE
NOTICE OF TERRORISM INSURANCE COVERAGE
(RIGHT TO PURCHASE COVERAGE)

You are hereby notified that under the Terrorism Risk Insurance Act, as amended, that you
have a right to purchase insurance coverage for losses resulting from acts of terrorism. As
defined in Section 102{1) of the Act: The term "act of terrorism" means any act or acts
that are certified by the Secretary of the Treasury-in consultation with the Secretary of
Homeland Security, and the Attorney General of the United States-to be an act of
terrorism; to be a violent act or an act that is dangerous to human life, property, or
infrastructure; to have resulted in damage within the United States, or outside the United
States in the case of certain air carriers or vessels or the premises of a United States
mission; and to have been committed by an individual or individuals as part of an effort to
coerceé the civilian population of the United States or to influence the policy or affect the
conduct of the United States Government by coercion.

YOU SHOULD KNOW THAT WHERE COVERAGE IS PROVIDED BY THIS POLICY FOR
LOSSES RESULTING FROM CERTIFIED ACTS OF TERRORISM, SUCH LOSSES MAY BE
PARTIALLY REIMBURSED BY THE UNITED STATES GOVERNMENT UNDER A FORMULA
ESTABLISHED BY FEDERAL LAW. HOWEVER, YOUR POLICY MAY CONTAIN OTHER
EXCLUSIONS WHICH MIGHT AFFECT YOUR COVERAGE, SUCH AS AN EXCLUSION FOR
NUCLEAR EVENTS. UNDER THE FORMULA, THE UNITED STATES GOVERNMENT
GENERALLY REIMBURSES 85% THROUGH 2015; 84% BEGINNING ON JANUARY 1,
2016; 83% BEGINNING ON JANUARY 1, 2017; 82% BEGINNING JANUARY 1, 2018;
81% BEGINNING JANUARY 1, 2019 and 80% BEGINNING ON JANUARY 1, 2020, OF
COVERED TERRORISM LOSSES EXCEEDING THE STATUTORILY ESTABLISHED
DEDUCTIBLE PAID BY THE INSURANCE COMPANY PROVIDING THE COVERAGE. THE
PREMIUM CHARGED FOR THIS COVERAGE IS PROVIDED BELOW AND DOES NOT
INCLUDE ANY CHARGES FOR THE PORTION OF LOSS THAT MAY BE COVERED BY THE
FEDERAL GOVERNMENT UNDER THE ACT.

YOU SHQULD ALSO KNOW THAT THE TERRORISM RISK INSURANCE ACT, AS
AMENDED, CONTAINS A $100 BILLION CAP THAT LIMITS U.S. GOVERNMENT
REIMBURSEMENT AS WELL AS INSURERS' LIABILITY FOR LOSSES RESULTING FROM
CERTIFIED ACTS OF TERRORISM WHEN THE AMOUNT OF SUCH LOSSES IN ANY ONE

CALENDAR YEAR EXCEEDS $100 BILLION. IF THE AGGREGATE INSURED LOSSES FOR
ALL INSURERS EXCEED $100 BILLION, YOUR COVERAGE MAY BE REDUCED.

COPY OF DISCLOSURE SENT WITH ORIGINAL QUOTE
Insured Name: EDUCATION CORPORATION OF AMERICA

Policy Number: 01-825-10-59
Policy Period Effective Date From: September 3, 2018 To:September 3, 2019

©® 2015 National Association of Insurance Commissioner

96555 (1/15)
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General Terms and Conditions
In consideration of the ment of the ium, in reliance upon the statements made
to the Insurer by Appl ion, which a of this Policy, the Insurer agrees as
follows:
1. TERMS AND CONDITIONS

Coverage ion and shall in no way
Section o Policy.
2. DEFINITIONS
(a) "Administrative Claim" means an administrative or regulatory investigation:

(i) "by the Equal Employment Opportunity Commission ("EEQC") or similar
federal, state or local agency; or

{ii) nt and t

by the S

aining S e
which, in either case, is commenced by the filing of a notice of charges or similar
document of which notice has been given to an Insured.

The term "Administrative Claim” shall not mean or include any Litigated Matter.

(b) "Affiliated Entities"” means:

(i) a pooled investment vehicle formed and controlled by the ins
Representative for purposes of making a direct or indirect investment
Named Entity;

(ii) an entity which is a general r, a neral ner, managing
member, administrative me r, m er, managing
shareholder or other sponsor p i ent v e described in
paragraph (i) above;

(iii) se

a
er
{c) " Application” means:

(i) the application attached to and forming part of this Policy, any attachments
to such applications; and

(ii) ma b ted with, which shallbe r ned on file by the

rer de to be physically atta dto this Policy or
rpo e
MNSCPT 1
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(d) "Claim”™ means:

] any de monetary or no tary or injunc relief
{incl ut to, any request or waive any ute of
timit

(ii) ativ ding or arbitration,

e for monetary or
lief :

(1) service of a complaint, motion, writ or similar pleading or service of

an order;
(2) n of an indictment, ¢ al complaint, information or similar
ment (in the case of a nal proceeding);

(3) receipt of a notice of deposition;

(4) filing or service of a subpoena;

(B) receipt or filing of a notice of charges; or

(iii)

(6) receipt of a request or demand to arbitrate or mediate;

an I, criminal, administrative
fede state, local, foreign or

"Investigation Claim");

ean any routine regulatory supervision,

ce review.

(iv) any official written request for Extradition of any Insured or the
execution of a warrant for the arrest of an Indivi ed where such
execution is an element of Extradition;

(v) the equivalent document in a Foreign Jurisdiction for {i)-(iv) above.

The term m" shall also include any Securities Cl ract Claim or any

Derivative and, and any equivalent thereof in any F g sdiction.

The term "Claim” shall also include any appeal(s) of any of the foregoing.

MNSCPT

2
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Solely with respect to coverage p ed under D&0O COVERAGE SECTION F:

PRE-CLAIM INQUIRY COSTS FOR CLAIM INQUIRY, "Claim" also means a
Pre o} r, t Ct In ys ea
Cla f Ind ur or ye to
the of Cl " IM

REPORTING PROVISIONS" of the policy, at which point such Pre-Claim Inquiry shall
be deemed first made.

However, in no event shall the term "Claim" include any labor or grievance
proceeding which is subject to a collective bargaining agreement.

(e) " p Co _ expen to,
p onal i d int ng cl up,
c ng, tr g alizing, oxXi he sof P
{f) "Company"” means the Named Entity and any Subsidiary thereof.
] ag Company,
tor- ession {or
S
(g "Continuity Date” means the date set forth in | of each Pro Participants
Endorsement with respect to the correspondi med Entity on and the
Insureds thereof with respect to each Coverage n.
{h) " on" me chased by the Insured
a each with respect to the
c amed E .

(i) "Defense Costs” means any:

(i) fees including, without limitation, all reasonable out of
et ch [ nses;
(i) expert, forensic auditor, consultant or witness fees and expenses;

{iii) mediator or arbitrator fees and expenses;

(iv)  cost of attachment or similar bonds incurred by the Insureds, in the
ense of or appeal of any Claim or in connection with
or other written statement seeking extradition or

!

(v) costs of E-Discovery Consultant Services;
(vi)  fees and nses ndor or se eta
the Insur defe  ounsel, in t i
vendor, electronic discovery vendor, o ve
vendor, data recovery vendor, court reporter or investigative service; or
(vii) other reasonable costs, charges, fees and expenses incurred in the
investigation, defense, settlement « r appeal of any Claim;
in Ins ti
de . an a r
co i al I

Extradition Costs.

MNSCPT 3
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Costs shall also include all reasonable fees and expe incurred by
counsel selected by the Insured{s} in providing reports, tes or other

information to the Insurer.

Solely with regard to any Pre-Claim Inquiry, "Defense Costs" means only Pre-Claim
inquiry Costs.

It is unders and agreed that Individ |
counsel in event of any potential e
(incl g, without limi n, any defens
not able to other | eds) with the s
not be unreasonably withheld or denied).
{j) d icy e of lity” m
Li of s in 2 of
nt hr t rres ing Na
Insureds thereof.
(k) ra of L " cable Limit of
ta m 2 c pants ent with
re Nam it Insur f.
1)) p of ity,
n re to
i ich of

ns which are listed
Participants Endor

{m) "Discovery Pe " means D Period, as that term is defined in Clause 8 of
these General ms and Co
(n) "Domestic Partner” means any natural person legally recognized as a domestic or

civil union partner under the provisions of any:
{i) applicable federal, state or local law; or

(i) program established by the Company.

(o) "E-Discovery” means the developm co on, stor ation, cataloging,

preservation and/or production of e oni stored r

{p) "E-Discovery ant Services” means solely the following services performed
by an E-Cons rm:

(i) assisting Insured with ing and minimizing the internal and external
costs ass ted with E-Di v;

(i) assisting the Insured in oping or formulating an E-Discovery st gy
which shall include inte ng qualified and cost effective E-Disc ry
vendors;

(iii) serving as project r, ad and/or consultant to the Insured, defense
counsel and the in cuting and monitoring the E-Discovery
strategy; and

{iv) er pro ed by the E- nt Firm that the Insured,

nd ant m agree arer e and necessary given the
anc Cla
MNSCPT 4
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{q) "Employee"” means any past, present or future:
(i)
an nd
bu
ch or
(i) Employed Lawyer.
(r) "Executive" means:
(i)
ventu tner of a partne natural person
limite or any person fo o have acted in
such or
(i) any p pre p on aduly e appo ition in
an en wh ed d erated in n Ju that is
equiv tto po on tedinDe ¥ i);
(s) "Financial Insolvency" means:
() the cial, ag mi
oth er, con qu
reh i cial to ol

(ii)
(iii)

(iv)

manage or liquidate an insolvent Company;

a Company becoming a debtor-in-possession pursuant to the United States
bankruptcy law;

the fi by or against a pany of a petition under the bankruptcy laws of
the U d States of Am or

as to (i), (i) (iii} in this Definition (s), any equivalent status in a Foreign
Jurisdiction.

(1) "F Jurisdi "m any jurisdiction, other than the United States or any of
its ries or ess

(u)
coverage.

MNSCPT 5
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(v) "Indemnifiable Loss” means Loss for
pe e
ex if
as o
ag o
{(w) “lnsurer" means the insurance company indicated in the Declarations.
{x) "Insureds' Representative” means the organization stated in Item 7 of the
Declarations.
{y) " d Matter" m any civil, criminal, administrative, regulatory or arbitration
o] ng for mone non-monetary or injunctive relief which is commenced by:
{i) service of a complaint or similar pleading; or
(ii) return of an indictment, information or similar document (in the case of a
criminal proceeding). . :
(z) "Management Control” means:
)] o inte n fi
a men p the
b f dir a ma
a joint re or par p,  he
manage board of a liability company;
(ih) ra
' a
re
P
c
(iii) posse gr er than 5 ownership interest in a corporation, joint venture
or I ility comp ;
(iv) possessing greater than 50% of the voting power of a partnership;
(v) having management and/or operational control of a company; or
(vi) being the sole ner of a limited partnership or the sole manager of
a limited liabili
(aa) "N forthin Item 1 of any Program
Pa on, association, limited liability
co n.
{(bb) "Non-Indemnifiable Loss"” means Loss that is not Indemnifiable Loss.
(cc) "Outside Entity” means:
(i) any not-for-profit organization; or
(ii) any for-profit organization, other than the Company.
(dd) “Outside Entity Executive" means any:
(i) idual In d se in the ca ty asd tor, officer, board o er,
ee,adv org _or of an side En , but only if such se is
at the specific request, direction or consent of the Company; or
MNSCPT 6
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(i¥) any other person listed as an Outside Entity Executive in an endorsement to
this Paolicy.
f
determined that such Individual Insured p
request, direction, or consent.
{ee) "Policy d” means the period of time in on e
the De ions to the earlier of the n st d
Declarations or the effective date of can of Pol
particular Named Entity as set forth in Clause 7.
(ff) d, '
n c ng /
s lkal

) _ aterials to be recycled, reconditioned or
reclaimed and nuclear materials.

(gg) Date" the date set forth in ltem 5 of each Pro Participants
nt with t to the corresponding Named Entity on and the
Insureds thereof.

{hh) nd co g nti
ded b a lar
insur t o
{ii) ans each endorsement attached to this
{jj) “Related Claim" means a Claim alleging, arising out of, ba upon or attributable to
an ts or Wrongful Acts that are the same as orre d to those that were
all in another Claim made against an Insured.

(kk)  "Related Pre-Claim Inquiry” means Pre-Claim Inquiry(ies) which are the same,
related or continuous, or Pre-Claim Inquiry(ies) which arise from a common nucleus

of facts. Cl can allege Related Claim | rylies) regardl of er
such Claims Ive the same or diff t claim . Insureds or I ¢ of
action.

(n "Related Wrongful )" means Wrongful Act(s) which are the same, related or
continuous, or Wro Act(s) which arise from a common nucleus of facts.

(mm) "“Subsidiary” means:

(i) an ity, ra
pa I':ynti (' | )
on e in d, v
indirectly through one or more

MNSCPT 7
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(i) an t Y. se s ties no c a of
ga a E acq M em o | ng
e r ct ind vyt gh r r her
Entities; or
(iii) any not-for-profit entity sponsored exclusively by a Company.
i
ovide co e for Wrongful Acts ng
dditional ium, but solely asre cts

prior acts afforded by this paragraph,
this policy shall remain excess any
coverage provided under such Other Insurance Policy(cies).

3 EXTENSIONS

Subject otherwise to the terms hereof, this Policy shall cover Loss arising from any
Claim made against:

(a) the estates, heirs, or legal representatives of deceased Individual Insureds ,
he ives of i in of
pe r bankru dual th
he n which d we d;

{b)

e ital ity
ns the or
e i Ins he
ided, however, this extension shall not
all o t of
o to a t of
d ua , to
sions
MNSCPT .8
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4. LIMITS OF LIABILITY (FOR ALL LOSS IN THE AGGREGATE UNDER THIS POLICY
AND UNDER EACH INDIVIDUAL COVERAGE SECTION - INCLUDING DEFENSE

COSTS)
i in 2
i su lia
S A
very Period shall be part of, and in
te Limit of Liability for the Policy P
€ S e em 2 ch

ici rs , g arate of
| Xi li | all (ot
Non-Indemnifiable Loss covered under the

lity as therein stated.

If e
P a ,

b
Non-Indemnifiable Loss covered under th

Policy Aggregate Limit of Liability as ther

t N
i ch
. Li
h

MNSCPT 9
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Further, a Claim which is made subsequent to the Policy Period or Discovery Period
(b} or 6{(c) of these General Terms and

Policy Period or Discovery Period, shall

g?r e Limit of L ility and subject to

o ility, Design d Shared Limit of

olicy
ility,
ense
ct P
De L
A ia
st the Retention will ce
and may exhaust the De ed Sep of Liability, Des ted ed
Limit of Liability or Side A s Limit
5 RETENTION CLAUSE
a
e
e
|

on.

In the event a Claim triggers a Retention in multiple Coverage Sections, then the
following shall apply:

le under an ion which is
mit of Liabilit n applicable

Se

su

be

r a
(b) dto er a ver h are
a of Y. cable
shal app to such

Claim.
Not foregoing, no is appl! to the first $25,000 in
Def red for E-Disco ultant S S.

6. NOTICE/CLAIM REPORTING PROVISIONS

Notice hereunder shall be given by electronic mail, facsimile transmission or
certified mail to the addressee and at the address identified in Item 8(b) of the
Declarations; Attention: Claim Department. Notice shall include and reference this

MNSCPT 10
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The following shall apply:

{a)

(b)

{c)

MNSCPT

Claim is reasonably estimated to

applicable Retention {unless he or she is prohib by court to di
the details or existence of such Claim); or (ii) Crisis M ment
commences.

Failure to give notice of any Claim within the time prescribed herein shall not
invalidate such Claim if it is demonstrated that it was not reasonably
in the presc time and that notice was
passible th ter. Further, if the Insured
m to the Insurer as specified above, the
eny coverage for such Claim based solely
upon late no unless the Insurer can demonstrate that its interests were
materially pr iced by reason of such late notice.

In all events a Claim must be reported no later than either:

(i) anytime during the Policy Period or during the Discovery Period (if
applicable); or

(i) within ninety (90) after the end of the Policy Period or the
Discovery Period {if icable).

If written notice of a Claim has been given to the Insurer pursuant to Clause

If the Pol riod or d able)
In shall be aware of nably
e and s
9
a
a u
ful Act which is the same as or is a
or contained in such circumstances,
. e such notice of such circumstances was
given.
Notwithstanding the ing, the p ions of this Clause 6. shall not
apply to any Pre-Clai ry that the red elects not to treat as a Claim

as provided in the definition of Claim.

Additionally, to the extent that an Insured gives notice to the Insurer in
accordance with this CLAUSE 6. NOTICE/CLAIM REPORTING PROVISIONS

(c) a Claim subs fro ifi ances,
Def Costs shall a al f u n gation
and/or defense of any such specifi um t e

() on or after the date of such notice is received by the Insurer; and

1.

© All rights reserved
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(i) prior to the time such specific circumstances rise to the level of a

Claim.

Any matter could ve the payment of Voluntary Compliance Loss
or of Cover alties u the FLI Cover ection shall be rted to
the Insurer in the same manner as a Claim r Clause 6{a}{i) 6(a)(ii)
above.

L

v

h

such coverage.

The following shall apply solely with respect to the EPL Coverage Section:

(e)

MNSCPT

Claims Savings Clause for Employment Practices Claims

(i)

P
n h Claim or based n such Claim first
e Period, provided t
(1) the Claim was first against the Insured at a time dur
which the particula ed Entity was insured under a P
AIG Policy;
(2) upon the Claim first bec g ali ted , the Claim
was reported in accordan th Cla 6(a) ; and
(3) no s made a m tlement offer to a mant
or to a mone d from or on be of a
cla respect to such Claim.
(i) Covera%e under this policy for any Claim afforded coverage pursuant
to this Clause 6(e) shall be the lesser of:
(1) whi have
ic h C the CI
ic and to the
ic
(2)

contained in each policy;

12
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Notwiths ing the foregoing, in Clause sh
construe increase the Limit lity is policy op
e IG or this Cla 6le)
s p s for which
e Id but for the
io the icy.
(iii) This Clause 6(e) shall not apply to any Claim which:
{1) prior to the Policy Period was a Litigated Matter; or
{2) Related resp a Claim which, prior to the
cy Perio a ated r.

The following shall apply solely with respect to the FLI Coverage Section:

(f)

Reporting a Fiduciary Claim or Pension Crisis

ns s t the of
er r it of a ag
su r c blea Na

Entity’'s General Counsel first receives written notice of the Claim; or {2) the
Pension Crisis commences. In all such events, notification must be provided
no later than:

{i) n {90) days after the end of the Policy Period or Discovery Period
{i licable) if this policy is not renewed with the Insurer; or
(i) two hundred seventy (270) days after the end of the Policy

Period or Dis ry Period (if applicable) if the expiring policy is
renewed with the Insurer. .

As ex ions to the forefgoing notice provision the Insureds shall have no

obliga to give notice of:

(1 a ?\?I before st th it
b r; (ii)a A in ;
g as urred d ts ov IS

(2) an Internal Appeal before the earliest of the tin'we that: (i) it becomes a
Liti ed ; (i) any investment loss within a Plan is ed; or
gn) y has incurred Defense Costs for which age is

ei so

7 CANCELLATION CLAUSE

th
p
led
n thereafter such cancellation shall be
Insurer or its authorized nt. The
sufficient notice and the ef ive date
L rer re d such notice or any later date
specified in the not and such effective date become the end of the Policy

or applicable Cover Sections.

MNSCPT

13
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f t to
o the
the
vent of non-payment of ;t))remium by any
Y
m t
ert h
n t
t New dress,
t less een (15 r
d, ho hat ift i
day fol g receipt by the particular
he noti cancellation, then, in that
cy. ail fs e
i The P for c
r sp in no .
all have the right to the premium amount
for the portion of the Policy Period during wh eP in . This %
shalt remain in full force and effect for al ain ed s, inc g
eds thereof that ly with. this ClI 7, to ther t ,
itions, and exclusi this Policy.
I ng th iving of notice as set forth above is also
¢ rol the construction thereof, the period set
| to a ded so as to be equal to the minimum
period of limitation set forth in the controlling law.
f o] t amo f
a a s the Yy
1l ce is P ’,
parti it
new % a
th th r t
particular Named Entity will be entitled to a pro-rata return payment of its unearned
premium.

8 DISCOVERY CLAUSE

If the Insureds' Representative shall cancel, either in total or on behalf of a

particular ed Entity or the Insureds’
renew thi cy, either in total or on
eds’ resentative or the Insurer sh
rint or on behalf of a particular
the Policy or Coverage Section which wa
Represen ve or the r ed En h , u pa
of the ap  able "Addit Amo ' ri a iod
to six (6) years or of unlimited duration I d of
cancellation or nonrenewal {(herein referre
ium unt is received byt
tive of ¢ llation or nonrene
or electe sC er he
w) tiplied he bl am
ara s for le t for
MNSCPT 14
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As used herein, "Full Annual Premium™ means:
(a) li
v
a
(b) with regard to a canceled or non-renewed rage Section, the total annual
premium charged for the respective N ntity for such Coverage

Section.

In the event of a Transaction, as defined in Clause 9 of these General Terms and
Conditions, as of the effective time of the Transaction:

(a) Th rce to
ocC me s on,
be ion y an
oc eT

the right to a period of up to six (6)
e Transaction (hereinafter "Run-Off
tice to the Insurer of Claims first made
Run-Off Period for any Wro Act
e time of the Transaction and rwise
in all events the co ge as is afforded
tioned upon the par ar Named Entity
premium owed to the Insurer. If the
rcise this right, then the Insu
of that is not an Insured, shall
respect to such particular Named Entity
itional premium on the same terms and

Insureds’ su
resulting th
would ha arti
and in all Insured
entity n d under
of the su ht.
(c) The additional premium for the election of the Run-Off Period shail be no
nt ctive
. the The
i bet ctive
r to al rms, conditions and limitations of
not coverage for any Wrongful Act(s)
1 he T on.
MNSCPT 15
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shall can

un-0Off Period shall be part of and not in

it of Liability for each respective Named
ement as of the Transaction. in no way
construed to reinstate, renew or increase
-Off Period.

9 CHANGE IN CONTROL OF NAMED ENTITY

If during the Policy Period:

(a) an arti N ed sh | with or merge . or sell all or
su ant 1 it ts person or en or group of
pe ns it ac co

(b) any person or entity or group of persons or ent in concert shall
acquire Management Control of any particular Na '

(either of the above events herein referred to as the "Transaction"),

This Policy any pu d Coverage Section may not be canceled after the

effective ti the Tr ion. The pa r Na Entity shall also have the

to an offer by the Insurer of a Run- iod ribed in Clause 8 of these
ral Terms and Conditions.
10. SUBROGATION
r

documents nec to en the Insu

In no event, ho shall Insurer e ori ly,

right(s) of recovery, right(s) of io ny | u

this Policy or the Insureds’ nt red ur

sue any rights of sub against any
' a criminal violation in eg States of
America.
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© All rights reserved



Case 1:19-cv-04481-CC Document 2-3 Filed 10/04/19 Page 47 of 137
Case 5:18-cv-00388-TES Document 133 Filed 01/16/19 Page 29 of 115

51

In the event that the Insurer shall for any reason pay Indemnifiable Loss on behalf of
an Individual Insured, the Insurer's subrogation rights shall include, but not be

making any payment of Loss within the

contractual right under this cy to
rec from the pany, or in the ev of the bankruptcy of the Comp , from
the tor-in-pos on (or equivalent tus outside the United States) such Loss
] he e t 1
a b
s to a
a .
1 OTHER INSURANCE
o] Covera ions, o
c of {a) r | liabili |
rancea | to an '
Representative or any investment fund es ,
such insur as is prov by this Policy shall apply only as SS r any
other valid collectible i ance which actually pays Loss other c ed by

this Policy, unless such other valid and collectible insurance is expressly written to

may be obligated to pay Loss.

Notwiths ing the foregoing, insurance as is provided by this policy shalil

apply as ary insurance with ct to:

(a) any priva y or ve li r
similar m ent or b Y
direct or shareh e y
ma ned by the | Repr a v
the that is not a y;

(b) any indemnifi which may be owed to an Indiv lIns by a direct
or indirect sh der of the Named Entity or the | eds’ resentative;
or

(c) any personal liability insurance that may be available to an Individual Insured.

Such insurance as is provided by the EPL erage shall be primary unless

expressly written to be excess over other cable e.

(a) indemnification provided by such Outside Entity or leasing company; and

(b) other and colle insurance provided to Outside Entity or its
Execu , leasing ¢ ny or independent contr ;

MNSCPT 17
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12 NOTICE AND AUTHORITY
is agreed e Insu Representativ
and all In with r ct to the givin
ry Period.
13 ASSIGNMENT
This Policy and any and all rights here are not assignable without the prior
written consent of the Insurer, which nt shall be in the sole and absolute
discretion of the Insurer.
14 DISPUTE RESOLUTION PROCESS
It is hereby and agreed that nces
under or in with this Policy, eora
of this Policy, including any d  minatiol _f Los
submitted to the non-binding m tion process as set forth in this Clause.
e
m
i
A
ial M ion . The pa
The ato have k e
or insurance issues relevant to the matter
€
is the ion or interpretation of the
. at s inding mediation does not
th e or :
(a) either party shall have the right to commence a judicial proceeding; or
(b) eith all r er ies consent, to commence
an p ) t will be submitted to an
arbi el 3 i oll
i) the Insured shall select one (1) arbitrator;
(ii) the Insurer shall select one (1) arbitrator; and
(i) s trators shall mutually agree the s ion of the third
a r. The arbitration shall be co ed in rdance with the

AAA'’'s then prevailing Commercial Arbitration Rules.

MNSCPT 18
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an he ed no su
ed at t {30) d t
de c ud r term

expenses of the non-binding mediation. [ |
tolled during the pendency of the mediation and during such thirty (30) day period
following the conclusion and termination of the mediation.

The n nding mediation and a ion
New or in the state in d i
Endorsement as the mailing address for th
Named Entity shall act on behalf of each
non-b ing media under this Clause
proce ng or the ction of mediators o

15. ACTION AGAINST INSURER

Ex as p n b shal e In
un as a p t e ave b ance
all e ter s y il the Insu
obl on to pay shall have been finally ined either by judgment against the
Ins after actual trial or by written a nt of the Insured, the claimant and
the Insurer.
Y pe th
game nt
icy i
g
d
e

r
estates shall not relieve the Insurer of any
16. WORLDWIDE TERRITORY

| ly permissible, this Policy shall apply to any Claim made against any
where in the world.

17. SERVICE OF SUIT

th i
eu
a
se
Insurer's rights to nce an action in
any court of competent jurisdiction in the United States, to an action to a
United States District Court, or to seek : transfer of a case to another court as
permitted by the laws of the United States
s
rt
h
[
court or of any appellate court in the even

MNSCPT 19

© All rights reserved.



Case 1:19-cv-04481-CC Document 2-3 Filed 10/04/19 Page 50 of 137
Case 5:18-cv-00388-TES Document 133 Filed 01/16/19 Page 32 of 115

54
state, te or ct of th
r, the | h design
r of Insu or officer
r successor or successors in office as its
be ved any la ss in
or behalf of ed or
c act of ins nd he

nsel as the person to whom the said
a true copy thereof.

18 REPRESENTATIONS AND SEVERABILITY

Th th r d st co i
in ac eria eit
ac the | eru Po
a Cla is no
e sha r ny
al Ins icy
Period that the material facts were not accurately and completely disclosed in the
App to nt is was made with the intent to deceive the
Insu aid e possessed by any Insured shall not be imputed
toa
r not be i u nces to rescind ¢ age under
respect s coverage will be ect to all
s ditions | P
It is understood and agreed that Clause 18. REPRESE IONS AND
SEVERABILITY supersedes any incons  nt language contained in pplication.

19 FIRST DOLLAR E-DISCOVERY CONSULTANT SERVICES

For any Claim, no Retention shall apply to the first $25,000 in Defense Costs
incurred for E-Discovery Consultant Services.

Iting firms ("E-C  u Firms") is

online e at

under the " o nt Panel

eds with a choice of firms from which a

(3 tion of an E-Consu Firm | be m Any E-Consultant Firm may be
by an Insured to rm E- overy sultant Services without further

approval by the Insurer.
20 HEADINGS

The descriptions in the h ngs of this Policy are solely for convenience, and form
no part of the terms and ditions of coverage.

MNSCPT 20
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Directors, Officers and P Company Liability Insurance
("D&O CO GE SECTION")

Notice: Pursuant to Clause 1 of the General Terms and Conditions, the General Terms and

Coverage ion with De Costs ude
or the De ted Shared of Liab
In consideration of the ment of the premium, and in reliance upon the statem

}o"the Insurer by Appl ion, which forms a part of this Policy, the Insurer
ollows:

1. INSURING AGREEMENTS

COVERAGE A: INDIVIDUAL INSURED INSURANCE

e y the Los f n  dual Insur
ai dual Insu Wrongfu
and to t n hat the

made
es as

indemnified such Individual Insured. Payment of Defense shall be made in

accordance with and subject to Clause 7 of this D&O Coverage Section..

COVERAGE B: PRIVATE COMIPANY INSURANCE

This D&0O Coverage Section shall pay the Loss of the Company arising from a:

(i) Claim made against the Company; or

(ii) Claim made against an Individual Insured;

A i Coverage above, only when and to

e n fied the In ual Insured for such Loss.

in a ind s ct to Clause 7 of this Coverage
Section, advance Defense Costs of such C prior to its final dispo

COVERAGE C: CRISISFUND. INSURANCE

is M Event and, in the case
ether nt is incurred prior to or

MNSCPT 1
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COVERAGE D: COSTS OF INVESTIGATION FOR DERIVATIVE DEMAND
on f the ny
S r | resp a
th ecla as
It ) of P Participants Endorsement. Payment of Costs
o Co V' e made in accordance with and subject to
h Co e
COVERAGE E: CONTRACT CLAIM DEFENSE COSTS COVERAGE
is
|
COVERAGE F: PRE-CLAIM INQUIRY COSTS FOR PRE-CLAIM INQUIRY
(a) Thi f a
Pre e cy
Per L is
either P im Inquiry or Liberty Protection Costs; exc n and
to the e that an Co y has indemnified such Individual and
(b) a ar aP m
| al uri licy d
i i he at is Pr
Costsor L  ty Protection s, but only to the extent that such
ny has inde  fied such Indi I Insured.

DEFENSE PROVISIONS

The Insurer does not assume any duty to defend. The Insurer shall advance Defense

su of nt, on a S
ny an s t of inv h
Co co d aim sha n

accordance with Clause 9 of this D&O Coverage Section.

2 DEFINITIONS

(a) " Affiliate" means:
(i) any person or entity that dire or indirectly th one or more
intermediaries, controls or is con d by, orisin co control with, a
Company; or
(ii) any person or entity that directly, or ind ly through or more
intermediaries, is a successor in interest to an r person or e
MNSCPT 2
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{b) "Asset Protection Costs" means reasonable fees, costs and expenses consented to
by the | rincurred by an of a Company to oppose any efforts by an
Enforce Body to seize or e hep assets or p
of such Ex e or to obtain the discha revo t a court r
during the Period in any way impair use

{c) n [

f
ot the Company should bring the civil
and.

(d) "Contract Claim” means any Claim for any actual or alleged contractual liability of
the Company under any express written contract or agreement.

(e) "Controlling Person" means any Individua! Insured who, directly or indirectly:

(i) holds a ten percent (10%) or greater equity or debt ownership interest in a
Company; or

(ii) controls a Company within the meaning of Section 15 of the Securi Act
of 1933, as amended, or Sectio 20 of the Securities Act of 1 ., as
amended, or under common law or under any other applicable statute, rule,
regulation or law.

(f)
board of directors (or any equivalent management body), solely in connection with a
Company Shareholder Derivative Investigation.

(g) "Crisis M t Event” means Crisis Management Event, as that term is
defined in D attached to this Policy.

{h) "Crisis gement Fund” means the dollar a nt set in Item 5 of the
Declara as amended by Item 3(a) of each Pr m Parti ts.

{i) "Crisis Loss" means Crisis Management Loss, as that term is defined
in App ed to this Policy.

i) "Crisis Ma ent S means Crisis Management Services, as that term is
defined in dix D d to this Policy.

{k) to

re
w
n

n "Derivative i " means after pt by any 0 Claim
either a deri t or a Derivativ mand, any at condu
the Company, or on behalf of the Co ny by its f ectors
equivalent ) or any committee of the rd of directors (or
equivalent b as to how the Organization s d respond.

MNSCPT 3
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{m) "Employed Lawyer" means any employee of the if he extent such
employee is, or during the course of such person m
(i) admitted to practice law; and
(ii) d, or time of the alleged W ful Act, within
pany unsel or its functional valent for the
of pr to or for the benefit of the Company.
{n) "Enforcement Body" means:
(i) ) o
(i ! t
u g SS
(i) the enforcement unit of any securities or commodities exchange or other
self-regulatory organization.
(o) "Ext " any f p s by which an Individual Insured located in
any i ndered y country for trial or otherwise to answer any
crim u
{p) p
o
a
r
or other grant of Extradition of that Individual Insured.
(q) "Individual Insured” means any:
{i) Executive of a Company,;
{ii) Employee of a Company;
{iii) Controlling Person; or
{iv) Outside Entity Executive.
{r) "Insured" means:
{i) an Individual Insured; or
(i) a Company.
{s) "Liberty Protection Costs" means:
{ ) n b and
i | r al ully
. e : d p or
confinement to a (a) specified residence or (b} secure custodial premises
operated by or on behalf of any law enforcement authority; or
teral) consented to by the | nd
a bond or other financial ins to
MNSCPT 4
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{t) "Local Policy” ns any Foreign Policy issued to a pany in a Foreign

Jurisdiction in o to comply with laws of such Foreign J ction.

{u) " me ages, s, pre-judgment and p gment
st, C nagem e Costs; provided, ho Loss,
than Costs :

{i u antto
essed
g (B} of

{ii) taxes; or
{iii) any amounts for which an Insu is not financially liable or which are

without legal recourse to an Insur or

{iv) amounts which may be deemed uninsurable under the law pursuant to which

constitutes uninsurable loss under this Policy);

Loss shall also mean the following items, provided that they arise out of a
Claim:

(1) SOX 304 Costs;
(2) Extradition Costs;
(3) UK Corporate Manslaughter Act Defense Costs;

(4) Personal n Expenses, subject to $100,000 per Executive
and a $1 aggregate sublimit of liability; and

(5) Asset Protection Costs, subject to $50,000 per Executive and a
$500,000 aggregate sublimit of liability. :

sh f nt
hs i S er
ns v er
shall assert that in a Claim all Vit e
Secu s Act of 1933, as ame , the tion of any amounts incurred by

Insureds which are attributable to such viola s constitutes uninsurable loss and
shall treat that portion of all settlements, judgments, and Defense Costs as
constituting Loss under this Policy.

Loss shall specifically include, subject to the other terms, conditions and exclusions
)

shall be governed by such icable law
exemplary and multiple da s.
MNSCPT 5
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n Insured is a party.
Whether an Insured has incurred Loss under this Policy shall be de d without
be available to such | from the
e ry th t ota
g e th e ilabl
a Insu p ntat
s ompany.
(v) ement
ic me |
dby a i
(w) asonable fees, costs and expenses of a
ndix. d
ation o}
s spe
Reputation Crisis. Personal Reputation
, or expenses of Crisis Firm red.
etained by or on If of a Com :
{x) “Pre-Claim Inquiry” means any pre- Claim:
(i) verifi est Indi Insured of rgan on: {(a) to a
at a or w; produce d nts . in either
conc bu of Or ation or that Individual Insured's
insured capacities, but only if ther came from any:
(1) Enforcement Body; or
{2) Company, or, on behalf of a Com by its board of dire s (or’
the equivalent management body) y committee of the rd of
directors {or the equivalent management body):
(A) ing f inquir n by an Enforcement
y n the t Company or that
vid u ‘'sinsu
(B) as part of its Derivative Investigation; and
(ii) ied
an
an
process.
MNSCPT 6
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{y) "Pre-Claim Inquiry Costs" means:
(i) r ct to any Pre-Claim Inqg
ni of such term, the reaso
consented to by the Ins and i
connection with his/her aratio
directed to such Individual Insured
the requestor or any other third party; and
{ii) r ct to any Pre-Claim Inquiry as defined in subparagraph (2) of the
ni of such term, any Liberty Protection Costs.
{z) "Securities Claim" means a Claim made against any Insured and brought anywhere
in the world:
(i a n or
s s 1 or
c o r or
s i
(1) b on r on or
a , sing ) purch
s er o i or sel
securities {(as defined in the Securities Act of 1933) of a Company; or
{2) brought by, on behalf of, or in the right of a security holder, purchaser
or seller of securities of a Com with respect to security
ho 's, purchaser's or seller's i st in securities {as ed in the
Se ties Act of 1933) of such Company; or
(i) brought derivatively on the of a Company by a security holder,
purchaser or seller of such Co
(iti) which is b t by or on f of one or more securities holders of a
Company i r capacity as ; or
(iv) p r t or sell, any
in r ) a Company,
_ e, f s a Company
or occurs in the open market.
The term "Securities Claim" shall include an administrative or regulatory proceeding
against a Company.
(aa)
) sgorgement_ or itution of any such
gr(r)mz(ur)\ts requested or required to be repaid by such Execu pursuant to Section
a).
MNSCPT 7
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{bb)

in any jurisdiction.

(cc) "Written Sale Agreement” means any purchase or agreement, plan of merger
document, asset sale agreement or other similar do nt.
(dd) "Wrongful Act" means:

(i) with respect to any Executive or Employee of a C , any actual or
alle act, br of duty, =:glect, error, sta misstatement,
mis  ing state  , or omissi
respective capacities as such, or a
or Employee of a Company by reas
Employee of a Company;

(ii) o a Company, any actual or all d act, breach of duty,

statement, misstatement, mislead statement, or omission

(iii) with respect to any Outside Entity E ve, any or alleged act,
breach of duty, neglect, error, st nt, miss ent, misleading
statement, or omission by such Outside Entity Executive in his or her
capacity as or any matter claimed against such Outside Entity

Executive by n of his or her status as such; or

{iv)

indemnifies such Controlling Person.

3. WORLDWIDE EXTENSION

ly permissible, this Policy shall apply to any Claim made against any
where in the world.

and authority, dispute resolution process

n cy when c th
Se n. This pa I not apply to provisions or policy
o th  address no uty to defend, e within or without
limits, cl made rep provisions or any other provision of this
policy ed vern c ge wide,
MNSCPT 8
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er
er

[
han United States of America dollars,

in such other currency (at the onoft
to the Insurer) or, in United es of
published in The Wall Street Journal on th
Loss is established (or if not published on
Wall Street Journal).

h
th

to any im covered under
and con ons of this Policy,

not covered under such Local Policy or
n of such Local Policy's limit of liability.

h
o
t
r
4 EXCLUSIONS
ely tot age Section, the Insurer shall not be liable to
ke for t oss in connection with that portion of any
im an
(a) arisi le to gaining of personal
or fi ~ non  ealable ad cation ad
tos ) . tion establishes that the Insured was not
legally entitled; ided, how this exclusion shall not apply to any
Defense Costs i ed prior to h final non-appealable adjudication;
utable to the payment to such Insured of.
ious approval of the stockholders of the
adjudication adverse to such Insured in
previous
e ply to any
h ion;
(c) ari out of, upon or attri
cri | or del e fraudulent

adverse to the Insured in the

deliberate criminal or deliberate fr
provided, however, this exclusion
incurred prior to such final non-app

provided, however:

(i) EXCLUSIONS (a), (b}, and (c) shall not apply to any Claim alleging
violations of Section 11, 1! or 15 of the Securities Act of 1933 as
amended to the portion of any Loss attributable to such violations; or

MNSCPT 9
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(e)

(f)

(9)

(h)

MNSCPT

64
(i) respect to EXCLUSION (b), s or n
ed as a criminal violation in n Ju n
treated as a criminal violation in ed S
im  siti er criminal sanction in such Foreign
Ju dic conclusive proof that a deliberate
cri nal act occurred.

rejected for lack of specificity under the prior program;

alleging, arising out of, based upon or attributable to, as of the Continuity
Date, any pending or prior:

(i) litigation against an Insured; or

(i1} administrative or regulatory proceeding against or investigation of an
Insured,

of d riod,

or _ ct(s)

to ) io e or

re i

with respect to an Outside Entity Executive, for any Wrongful Act occu

prior to the Continuity Date if any Insured, as of such Continuity Date, k

tshat such Wrongful Act would lead to a Claim under this D&O Coverage
ection.

al ed
th as
e a
for
as
by
r Entity,
h instig
ol assis

intervention of the Outside Entity, th
Outside Entity or the Company; prov

apply to:

(i) any Claim brought by an Execu an Enti
a cross-claim or third-party cla con or
is part nd irectly Cl tis
D&O C age

{ii) yb , ,orl pr g

uts a brou ex

ver r, or ¢ , C !
any comparable authority (or any assignee thereof) of such Outside
Entity, if any, or the debtor-in-pcssession;

10
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(i)

MNSCPT

(iii)

{iv)

{v)

(vi)

orin
how

{i)

(ii)

{iii)

(iv)

65
any Claim ght by any fo e who
has not se in such posit si two
(2) years prior to such Claim be d
any br
ope in
Exe of
and maintained outside the o
common law country (including any territories thereof);
any Claim brought by such Outs En any Exe e thereofif
failure to make such Claim reas bly result in lity to the
Insured for failure to do so;

y ce ation,
in E ed in
rti he ce, pa
lic

ation of, or intervention of Insured's

Representative. and/or any di r, officer, partner, ent.
committee members or mem of the Board of of
Insured’s Representative.
b or on of a y or any Executive of a

Y; is brou any holder, creditor or other
ho Comp her

ely

is

n

ntion of, any Compa'ny or any Executive of a Company; provided,
this exclusion shall not apply to:

any y an in a
cros ty clai rin n is
part ectly is e is
policy;

uptcy cy, on bro

i Com Ci b er,

ver, . c
co ee or any comparable authority (or any assignee thereof) of
su mpany, if any, or the debtor-in-possession;
any y a pany who has
not ity at two (2) years
prio fir p ;
any Claim br and maintained outside the U d States, da
or any other on law country (including any itories the ;

11
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(v)
insu s e r rector, officer, partner,
man m rs mbers of the Board of
Man rs s en

{vi) any Claim against any Employed Lawyer;

(vii) any Defense which consti Indemnifiable Loss incurred
by any Indi Insured in any Claim against that
Individual Insured;

(viii)
laws;

] a attr er of
e side lle a
p ies ic ty
S this exclusion will not apply to:

(i) any purchase or sale of ty securities exempted pursuant to
Section 3(b) of the Secu s Act of 1933. Coverage for such
purchase or sale transaction shall not be conditioned upon payment of
any additional premium;

(i) an es (o th c y
se agrap {i) s s
an ' secu s t h
pu in the event that in thirty (30)
da e of such public ty securities
offering:

(1) cu a En s th
p 1y u fer t
rs u Wri i on ;
(2) the particular Named Entity accepts such terms, conditions
and additional premium required by the Insurer for such
e. Such
Entity pa
event th
ulars and
{1) above
age under
MNSCPT 12
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MNSCPT

{iii)

(iv)

(v)

al
C
tr

67
any Claim Loss alleging a W
Insured's arations to comm
but not an
prior to .m.
es ("IP ve
alle a ul Act
pro h that the
emed to be ab initio effective the
further, how that coverage shall not
(1) the C is and rted p 1 to Clause 7(a) of
the G al Co ons p the IPO Effective
Time, and
{2) a .company D&O policy does not provide coverage for
s im;
has sale e icitation of an top e or
se es nt to any ex ion the
s A 19 ¢ ng but not limited to any purchase or

made pursuant to Regulation D or Regulation S under the
rities Act of 1933; or

any public offering of debt securities, i ing se or sale
of such debt subsequent to such public sec ing;

s f, based or attributable to the purchase by a
f of a "Pu Traded Entity" {as defined below) in a
ulted in entity becoming an Affiliate or a

Subsidiary of a Co ny (herein, a blic Company Acquisition"); provided,
however, this excl n shall not ap

(i)

(ii)

to any Public Company Acquisition in which:

(1) the Publicly Traded Entity has a total asset value of less than:
50(;’/0 of the total assets value of the respective Named Entity;
an

(2) the securities of the Publicly Traded Entity are no longer

publicly traded after the acquisition; or

to any Public Co ny Acquis
above, if within y (30) da

An entity Publicly Traded Entity if any securities of such entity have
previously n subject to a public offering;

13
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{l) for bodily injury, sickness, disease or d % ,

of use of or destruction of any tangi ty

exclusion shall not apply to any o

Manslaughter Act Defense Costs; -

(m) al ish, o injury f libel sla
or njury a viola ofa rso
p s ex on sha ot a ly
Securities Claim;
(n) dis e, re r
or st , ,
rn ize p
to:

(1) Non-Indemnifiable Loss, other than Non-Indemnifiable Loss

constituting Cleanup Costs; or

(2) Loss in connection with a Securities Claim, other than Loss

constituting Clean-up Costs;
(o) io ere s, obligations or duties imposed by
lo Inc ity Act of 1974, the Fair Labor
3 Equ ct), the National Labor Relations Act,
1 Act,
c Safet
n gated
cal or
law or common law;
vio
“Sl
s
ly ag
ic in
e a

described in any of the following:

(i) re . ur y or
rti a re ay)
se 3 de

acti {as opposed to tort- based back pay or front pay damages
for other than conversion);

{ii) improper deductions from pay taken by any Insured(s) from any

Employeels) or purported Employee(s); or

(iii) failure to provide or enforce legally required meal or rest break
periods;

provided, however, this exclusion shall not apply to:

MNSCPT 14
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{1) any Securities Claim;
(2) the extent any alleges personal liability of an Executive in which
case, Defense shall be available.
(p) for tar Named En or any In th
wh le Prior Acts for such d
as m Participants Endorsement;
s Exclusion (p) shall not apply to any
(q) with respect to Covérage B(i) only:
(i) e gem  or
. any er
g n sh ot
s

(ii) alleging, arising out of, based upon, or attributable to any Employment*
Practices Violations and/or any Third Party Violations (as such terms
are defined in the EPL Coverage Section); or

. i) for any actual or alleged contractual liability of the Company under
any express written contract or agreement; provided, however, this
exclusion shall not apply to any:

(1) Written Sale Agreement;

(2) Contract Claim Defense Costs Coverage;

(3) Securities Claim; or

(4) liability which would have attached in the absence of such

express contract or agreement.

For e of ng the licability of the foregoing Exclusions the facts
per: nd k posse by any Insured shall not be imputed to any
ot
No nding the foregoin)%, excegt p {(d) of this Clause 4.
EX NS, this Clause 4. EXCLUSION all y to any Pre-Claim Inquiry

Costs in connection with a Pre-Claim Inqui

This Clause 4. EXCLUSIONS shall not be applicable to Crisis Management Loss.

MNSCPT 15
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LIMIT OF LIABILITY

The following p shall apply in addition to the provisions of Clause 4. of the
General Terms itions:

CRISISFUND. INSURANCE

each Program Participants Endorsement.
SIDE A EXCESS LIMIT OF LIABILITY

The Side A Excess Limit of Liability shall be the amount set forth in Item 3(f) of

each Program Par nts E and is the aggregate limit of the Insurer's
liability under this Cove excess of:
(i) any ed S ate t of ity or Designated Shared Limit of
Liab cable his Cov Section; and
(ii) an or Ind fiable v
po u wr ex over d
ign red tof Li e

Se t
to this D&O Coverage Section,

for all Non- Indemnifiable Loss and all Loss incurred by an Executive that the
advance to or on behalf of an Executive

Y. 0 on
n C he
pli e of
part of, and not in addition to, the Side A
) eriod. of L ility
in a olicy ty a any
ed or D of L ility
eto
it is agreed the Insurer's liability to pay Non- Indemnifiable Loss shall only
attach to the A Excess Limit of Liability after:
(a) the full amount o y Desig S
Shared Limit of L ity appl to
exhausted to Loss paid by or
of the Insu ; and
(b) Y
d
e
d
MNSCPT 16
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The Side A Excess Lim Liability shall "dro wn" {continue in force as primary
insurance) only in the tof {a) and (b) a and shall not drop down for any

other reason.
COSTS OF INVESTIGATION FOR DERIVATIVE DEMAND

The maximum limit of the Insurer's liabilit
Company Shareholder Derivative Investig

very (if c int
b) of Pro pan
of Li "), of

maximum limit of the Insurer under th

cy Period or the Discovery Period {if

CONTRACT CLAIM DEFENSE COSTS COVERAGE

The maximum limit of the Insurer's liability for all Defense Costs under this D&O.

r isin
P
t eC
bili
to
of
S

6 RETENTION CLAUSE

The foll provision shall apply in addition to the provisions of Clause 5.
RETENT LAUSE of the General Terms and Conditions:

(i) ° all Indemnifiable Loss; and
(i) Loss of the Company.

A single R ion am shall apply to Loss arising from all Claims alleging the
same Wro Act or ed Wrongful Act(s).

provided, however, the Insurer shall be
advanced within the Retention from the Company pursuant to Clause 10.
SUBROGATION of the General Terms and Conditions.

MNSCPT 17
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re

SCw

10 i
days of such request.

No Retention amount is applicable to Crisis Management Loss or Non-Indemnifiable
Loss.

7 DEFENSE COSTS, SETTLEMENTS, JUDGMENTS (INCLUDING THE ADVANCEMENT
OF DEFENSE COSTS)

The Insurer does not assume any duty to defend. The Insureds shall defend and
contest any Claim made against them.

The Insurer shall advance Defense Costs on a current basis in any event, no
f invoices of such nse Cc:stsc.| Such
. . e
under the terms and conditions of this D o)
Loss.

in excess of the Retention, or admit any
of the Retention, without the Insurer's

ably withheld. The Insurer shall the-
each and every Insured in the d e of

nsurer c t

ed agr t s

to g t r

cooperation.

ed sh sume | 1y, any
stipu e nt, or r De s in
on wit u en co t he the

Insured admits or assumes any liability in connection with any Claim without the
consent of the Insurer, then the Insurer

respect to such Claim. Only

nse Costs which have been con
Loss under the terms of this D&O C

Claim in excess of the Retention, and
Insurer may withhold consent to any
e Costs in ex of the Retention, or any
not covered r the terms of this D&O
d shall not take any action, without the
es the Insurer's rights under this D&O
Coverage Section.

This Clause 7 shall not be applicable to Crisis Management Loss.

The ure of any Individual | d to give the Insurer coopera and information
asr ired above shall not i the rights of any other Indi al Insured under
this policy.

MNSCPT 18
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8 COSTS OF INVESTIGATION FOR DERIVATIVE DEMAND COVERAGE PROVISION
Iti ompany shall be entitled to ent r
Co tion for reimbursement of its red 3

of

(i) the Company has made its final decision not to bring a civil proceeding in a
court of law against any of its Executives; and

(i) such decision has been communicated to the shareholders or creditors who

e H c nt
a c to
e u \Y he

nt pany eholder of the Company brings a

gin ri out on or attributable to any Wrongful

ch e subje vative Demand.

9. PRE-AUTHORIZED DEFENSE ATTORNEYS FOR SECURITIES CLAIMS

This Clause 9 applies only to Securities Claims.

Affixed A hereto an e a part of this D&O Coverage Section is a
list of P I law firms { Counsel Firms”) from which a selection of
legal el shall be e to conduct the defense of any Securities Claim against
an In pursuant t terms set fcrth in this Clause.

The selection of the Panel Counsel Firm shall be from the list of Panel Counsel Firms
designated for the type of Claim and be either:

(i) frem the jurisdiction in which the Securities Claim is brought; or

(i1 from the s d inltem 1 of the am Participants Endorsement
as the mai for the particular N Entity.

rities m is brought to function & .
t the el Counsel Firm which will function as "lead counsel” in conducting
the defense of the Securities Claim.

With the express prior written consent of the Ins an Insured may select a
Counsel Firm different from that selected by r Insured defendants if
§ele_$;1%1|'\ is required due to an actual conflict of interest or is otherwise reasonably
justifiable.

| b ed fro .
all d Polic |
A e of the

Note that this Clause 9. PRE-AUTHORIZED DEFENSE ATTORNEYS FOR

SECURITIES CLAIMS does not a to Defense Costs solely relating to Extradition
even if the underlying Wrongful relate to a Securities Claim.

MNSCPT 19
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10. ORDER OF PAYMENTS
int nt ar from a Claim for which payment is due the
pro of C age Section, the Insurer shall at the written st of
the lar nt
(a) e e verag this
pe r inin t of
ab to y is
(b) been made pu lause 10(a)
coverage is pr r Coverage
{c) ter ha d rsuant to 10(a)
O(b Lo h erage is pr under
), C Co ti
The Financial Insolvency of any Company or any Individual Insured shall not relieve
the In of any of its obl ns to pr tize payment of covered Loss under this
D&O age Section pur to this use 10.
y, i i h or
is e or
11 a or
nist
|I
t r
a a
su e o the
ag o se or
rel a ay or
Policy as a result of the commenceme
YThe balance of this page is intentionally left blank. "
»
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Employmen s Liability Insurance
("EPL GE SECTION")
Notice: Pursuant to Clause 1 of the General Terms and Conditions, the General Terms and
e part of, and are ex sly applicable
e i citly stated to the rary in either
| :PL Cov e on. This is aims Made
Co ge Section with ense Costs included in the ig Separate of Liability
or gnated Shared L of Liability.
In consideration of the ment of the premium, and in reliance upon the s ents made
to the Insurer by Appl ion, which forms a part of this policy, the In agrees as
follows:
1. INSURING AGREEMENTS

t and the Defense Provisions of this Clause
ade during the Policy Period or the Discovery

urer purs to the terms of this policy,
and limi ns of this policy, this EPL
coverage:
S In laim
t P | be
d is

also pay the Loss of a Company arising from anY
ny for its actual or alleged liability for any Wrongfu

DEFENSE PROVISIONS

The Insurer does not assume any d 0 nd. The In shall advance De
Costs of such Claim, excess of the ic Retention unt, on a current
and, in any event, no later than sixty (60) days af c uch
Defense Costs. Selection of counsel to defend a d ices
Claim shall be made in accordance with Clause 6 L
2, DEFINITIONS
(a) "Designated Employment Practices Claim” means a Claim:
(i) alleging discrimination or Retaliation; or
{ii) that is certified as, or which is seeking certification as, a class action.
{b) "Employment Practices Violation” means any actual or alleged:
(i) wrongful dismissal, discharge or ter tion (either actual or constructive) of
employment, including breach of an lied contract;
(i) clu , d to, sexual ent whether ' d
le k or other har in the workpl ,
e-s s ent);
(iii) d clu i , d based upon age,
g or, 0 , se on or preference,
g on, c il tus
MNSCPT 1
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{v)

(vi)

(vii)

{viii)

{ix)
(x)
{xi)

(xii)

76

Retaliation (including, but not limited to, lockouts);

employment- ed misrepresentat ) to an Em e of the Company or
applicant for loyment with the pany or an ide Entity;

employment-related libel, slander, humiliation, defamation or invasion of
privacy;

wrongful failure to employ or promote;

on. of C
ent Em ut
or defa on

reference;
wrongful discipline;
failure to grant tenure;

false arrest or false imprisonment; or

e s (i) th t
a upervis |
provid r
a edures, or violation of an individual's

civil rights;
E ctices to an Employee of a
n ty, or em ment with a
I n ty, wh d ly, indirectly,
u

"Individual Insured” means any:

(i)
(ib)
(iii)

Executive of a Company;
Employee of a Company; or

Outside Entity Executive.

"lnsured” means:

(i)
(ii)

MNSCPT

an Individual Insureds; or
a Company.

"Company”, as defined in General Terms and Conditions Definition (f), shall
be deemed to include the Insureds' Representative.

ction h ct toa
r any iv Insured
ofac re m for a

mitted by an Insured (other than the
al Insured thereof); and (2) an Insured

(other than the In Representati an Individual Insured thereof) is
and remains a nt in the n along with such Insureds'
Representative or any Individual Insur eof.

2
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ve and prior to the time such Insureds'
reds' Representative.

ce a e entative when it ceases to have
en of ty, either directly, or indirectly
ne its .
{e) "Loss" damages {incl g back pay and front gments, se ents,
pre- an udgment inte and Defense Costs; however, shall
not include:

(i)
(i)
{iii)

civil or criminal fines or penalties imposed by law;
taxes;

any amounts. for which an Insured is not financially liable or which are
without legal recourse to an Insured; _

{ivli emp ent-related benefits, options, perquisites, deferred
com ation or any other type of ensation other than salary, wages or
bonus compensation;

(v) a |
p n
a -

c It
policy or seminar;

(vi)  matters may be uninsurable under the law pursuant to which
this poli il be con

Defense Costs shall be provided for items specifically excluded f Loss pursuant

to subparagraphs (e)(i) (e){vi) above of this Definition, s ct to the other

terms, conditions and s of this policy.

paragraph shall be governed by such applicable law which most favors coverage for

punitiv

MNSCPT

e, exemplary and multiple damages.

an Insured is a party.

3
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{f) "Retaliation” means a retaliatory act of an Insured alleged to be in response to any
of the following activities:
()]
(i)
rights;
(iii) the filing of any claim r the Federal False Claims Actor any other
federal, state, local or fo "whistle-blower" law; or
{iv) strikes of an Employee of the Company or an Outside Entity.
(9) " Party Violation” means actual or alleged harassment or unlawful
d ination, as described in su agraphs 2(b)(ii) and 2(b)(iii) of the definition of
la i s per
n, s al to
a nt
s  Entity, including, but not limited to,
e rs and suppliers. .
(h) "Wrongful Act" means any actual or alieged:
(i) Employment Practices Violation, or
{ii) Third Party Violation.
(iii) Wrongful Internet Activity
(i) "Wrongful Internet Activity” means any actual or alleged:
(i) Employment Practices Violation alleged by an Employee; or
(i) Third Party Violation,
Employee.
MNSCPT 4
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(b)

(c)

(d)

(e)

MNSCPT

79
ct to this EPL Cov n, the Insurer shall not be liable to
nt for that portion in connection with any Claim made
d:

acts
n an
e ha
.ls .
in ti

o hall not apply if a notice of circumstance
was rejected for lack of specificity under such prior policy;

alleging, arising out of, based upon or attributable to, as of the Continuity
Date, any pending or prior:

{i) litigation against an Insured; or

{ii) EEOC (or similar state, local or foreign agency) proceeding or
investigation of an Insured,

or ne)
g ch
all orp
fo g or
wi ny ng
pr uc w
or on a
Cl
alleging, arising out of, ba able al
act or omission of an Indiv | in an c th
an Executive or Employee of a Co s an e ec
of an Outside Entity;
for ly injury ({(not including emotional distress or mental anguish),
sick , disease, or death of any person, or damage to, loss of use of or
destruction of any tangible property;
sibilities, obligations or duties i sed by
Security Act of 1974, the Labor
y Act), the National Labor Relations Act,
Act,
Safet
gated
cal or

law or common law;

attributable to, or are in any wa
described in any of the following:

5
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{i)
)
(i) impr deductions from taken by any Insured(s) from any
Emp (s) or purported E ee(s); or
(iii) failure to provide or enforce legally required meal or rest break
periods;
pro h this exclusion {f) shall not apply to the extent that a
Cla or ion;
(9) able to igat
ity be un
ement , SO

) __ ever, this exclusion shall not apply to
the extent that a Claim is for Retaliation;

(h) a S of, ba r to any actual or a
c | of any e s contract or agree
fel o this ex I :

{i) liability which would have attached in the absence of such express
contract or agreement; or
(i) Defense Costs;
(i) r out of, based or e to any ught by a
r of a Comp an Entity or iate of a
ed Entity in ¢ ] s such rm of a
shareholder class, direct or derivative action on behalf of such Company,
Outside Entity or affiliate;

(j) for any Wrongful Act(s) of a particular Named Entity, or any Insured thereof,
which occurred prior to the applicable Pri Date for such Named Entity
as set forth in the respective Program Pa s Endorsement.
Notwithstanding the foregoing, t

r

r
Loss in connection with any Clai
Wrone\f’ul Act occurring prior to the
such Wrongful Act would lead to a

For the pu e of determining the appl i the foregoing Exclus , other

than exclu s 3(b) and 3(c), the facts i o and knowledge po sed by

any Insured shall not be imputed to any ot I d.

MNSCPT 6
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4. RETENTION CLAUSE

The followin&_provision shall apply in addition to the provisions of Clause 5.

RETENTION CLAUSE of the General Terms and Conditions:
unt of L arising from a Claim is
ount st in Item 6 of there ve
EPL C Section, such Retention
e Insu shall remain uninsured,
with regard to all:
(a) Indemnifiable Loss; or
(b} Loss of the Company.
A single R ion am shall apply to Loss arising from all Claims alleging the
same Wro Act or ed Wrongful Acts.
n
s
in

Y,
unt of Defense Costs and any other Loss
advanced within the Retention from the Company pursuant to Clause 10.
SUBROGATION of the General Terms and Conditions.

5 DEFENSE COSTS, SETTLEMENTS, JUDGMENTS (INCLUDING THE ADVANCEMENT
OF DEFENSE COSTS)

The Insurer does not assume any duty to defend. The Insureds shall defend and
contest any Claim made against them.

The Insurer shall advance Defense Costs on a current basis and, in any event, no

and conditions of this EPL Coverage Section to payment of such Loss.

withhold ent to any settl nt, |
of the R ion, or any por th ,
under the terms of this EPL Coverage Section.

require.

MNSCPT 7
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The ure of any Individual | d to give the Insurer coopera and information
asr ired above shall not i the rights of any other Indi al Insured under

this policy.

6 PRE-AUTHORIZED DEFENSE ATTORNEYS FOR DESIGNATED EMPLOYMENT
PRACTICES CLAIMS

This Clause 6 applies only to Designated Employment Practices Claims.

Af as Appendix B hereto and made t list
of | Counsel law firms ("Panel Cou s’ gal
counsel shall be made to conduct the e ent
Practices Claim against an Insured pursua e

The selection of the Panel Counsel Firm shall be from the list of Panel Counsel Firms
designated for the type of Claim and be either:

(a) from the jurisdiction in which the Designated Employment Practices Claim is
brought; or
{b) from the state indicated in Item 1 of the Program Participants Endorsement

as the mailing address for the respective Named Entity.

In the event a Designated Employment Practices Claim is brought in a jurisdiction
not included on the appropriate list, the selection shall be made from a listed

t aphic jurisdiction to either where the
n is maintained or where the corporate
o respective Named Entity is located. In
rl
Claim.
With the express prior written consent of the Ins an Ins e a
Counsel Firm different from that selected by r Insu a if
selection is required due to an actual conflict of est or e so
justifiable.
| ended from o time by the .
all the Policy to the Panel {
B sent of the Insureds’' Representative.
YThe balance of this page is intentionally left blank. "
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© All rights reserved



Case 1:19-cv-04481-CC Document 2-3 Filed 10/04/19 Page 79 of 137
Case 5:18-cv-00388-TES Document 133 Filed 01/16/19 Page 61 of 115

&3

Fiduciary Liability Insurance
("FLI COVERAGE SECTION")

Notice: Pursuant to Clause 1 of the General Terms and Conditions, the General Terms and

ons
FLI
1 Te .
Co ge Section with e Costs include
or gnated Shared L Liability.
In consideration of the ment of the premium, in reliance upon the statem made
to the Insurer by Appl ion, which forms a of this policy, the Insurer es as
follows:
1. INSURING AGREEMENTS

other terms, conditions, and limitati
following coverage:

A. Individual Insured Coverage

This policy shall pay the Loss of any Individual Insured that no Company or
Plan has indemnified or paid that arises from any Claim:

(1) made inst such Individual Insured for any Wrongful Act of such

Indivi Insured; or
(2) a fact-f ng invest which does not allege in writing a«
ful Act hatis an | Appeal, if an Insured elects to give .
B. Individual Insured Indemnification Coverage
'(l;ri:s policy shall pay the Loss of a Company or Plan that arises from any
aim:
(1) made inst Individual Insured for any Wrongful Act of such
Indivi Insu or
(2) af finding invest which does not allege in writing a
ful or thatis an | Appeal, if an Insured elects to give
but to the nt that such Company or Plan  has indemnified such Loss
of, id suc s on behalf of, the Individual Insured.

C. Company And Plan Coverage

This policy shall pay the Loss of any Company or Plan arising from any

Claim:

(1) nst h Company or Plan for any Wrongful Act of such
or P (or of any employee for whom such Company is
pons ), or '

MNSCPT 1
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(2) a fact-f ng invest which does not allege in writing a
ful Act hatis an | Appeal, if an Insured elects to give
D Voluntary Compliance Loss Coverage
ic y any Voluntary Compli s first rtai by or
d n Insured, subject to the e subl of | ity set
t ations.
of untary pliance this al
the s rights er this law, in
rcu s givin e to s ry C
result in a Claim.
Pension CrisisFund Coverage
icy pay th ] p
sa tewsubli ion u r
Cr d ns d
endorsement).
Th on si li all ve any
of er u n nt that
cir to h r in .

2. DEFENSE AGREEMENT |

The Insurer does not assume any duty to defend a Claim. The Insurer shall advance

such Loss under the terms and conditions of this FLI Coverage Section.

Selection of counsel to defend a Claim shall be made in accordance with Clause 8
of this FLI Coverage Section {if applicable)

recoverable as Loss under the terms of this FLI Coverage Section, such consent not
to be unreasonably withheld.

The Insureds shall the Insurer full cooperation and such information as the

Insurer may reason require.
ns if al di e
ct Rete ) n
R , th n e
din 3 failure of any Insured to give the Insurer
an s sonably require shall not impair the rights

idual r

MNSCPT 2
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DEFINITIONS

efits” means bligation under a Plan to a participant or beneficiary under a
whichis ap t of money or property, or the grant of a privilege, right,
option or perquisite.

"Breac iduciary Duty" means a violation of the responsibilities, obligations or
duties ed upon Insureds by ERISA.

"Cafeteria Plan” means a plan as de in Section 125 of Internal Revenue
Code of 1986, as amended or a p om which the parti nts may choose
among two or more benefits consisting of cash and qualified benefits.

0 f L1}
inadvertent Plan defect under an Emp
t
1 ring the Policy Period (or during the policy
e r of which this FLI Coverage Section is a

"C ny,"” solely with re t FLI Coverage Section shall also mean, in any
Fo Jurisdiction, a Tru C y:

es rd party consultant
o] ly f on of an Breach of -
F ga r expens :

{i) a Plan audit; or

{ii) identifying, finding or assessing such Breach of Fiduciary Duty.
"Covered Penalties” means solely in connection with a Plan:

(i) ’EPESS“\% or less civil penalty imposed upon an Insured under Section 502(i) of

(i) the 20% or less civil penalty i ed upon an Insured under Section 502{l)
of ERISA, with respect to a cov settlement or judgment;

(iii) and penalties assessed against an Insu by either the
nsions Ombudsman or the Pensions Re tor or any suc

{iv) Vol ry liance Loss subjec e su t of liability set forth in the
Lim Li Clause of this FLI age ion;

(v) ction 502(c) of , other tha es
, subject to the it of liabilit th
of this FLI Co Section ( 5
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{vi) p su P tion A 20086, subject to the

o) ity of Li Clause of this FLI
e n { n Penalt
(vii)  HIPAA ies, subject to the sub of liability set forth in the Limit of
Liability e of this FLI Coverage ion;

{viii) regulations erim final
ental agenci the U.S.
es, the U.S t of the

Service ("IRS"), and the DOL, the Office
Benefits Security Ad ration),
Health Care Reform subject
Limit of Li ity Clause of this FL
Penalties” nd
{ix) the 15 r less tax penalty impos an u ti 5 of
the Int | Revenue Code of 19 h r o nts,
subject sub of li ity s¢ it it e of
this FLI age ion ( ction 4975 Penaltues“)
r c
r !
Y S
g p

Individual insureds.

(k) "Depe t Care Ass ce Program" means a d ent care assistance program
ef in Section of the Internal Revenue of 1986, as amended.
{) "Employee efit Law" s ERISA o
the United es of Am Canada or
) ) workers' ensation, unem yment
insurance, Social Security, government-mandated di y benefits or sim law.
{m) "ERISA" means the E Reti
but not limited to, ents
Reconciliation Act of 1985, the Health In
of 1996, the Newborns' and Mothers' H
Health Parity Act of 1996, and the Women's H Cancer Ri Act of
1998, the Pension Protection Act of 2006 and th Care R Law),
mcludmg any amendment or revision thereto.
MNSCPT 4
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(n)

(2)
(3)
{o)
{p)
(a)
{r)
{s) "HI
Por
{t)
{i)
(i)
(u)
{i)
(i)
(iii)
{iv)
{v)
(vi)
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(1)

87
the Company;
any acquired Subsidiary; or
any parent of any acquired Subsidiary.
an i defin (if cable),
a on or nar trol as
an an or
nge B "m any or benefit described in Section 132 of the Internal
enue of 1 , 8s ded.

"Health Care Reform Law" means the Patient Protection and Affordable Care Act

and the Health Care and Education Reconciliation Act of 2010.

"HIPAA Penalties" means civil money penalties imposed upon an Insured for
violation of HIPAA Privacy Regulations.

Pr v Regulations” means the privacy provisions of the Health Insurance
ty Accountability Act of 1996 and any amendments thereto.

"Individual Insured” means any:

applicable, of a Plan, and as to all
Fiduciary, administrator or trustee of a Plan; or

n in a position
) tion (t) in the

"Insured” means:

any Individual Insured;

any Plan;

the Company;

any Pension Oversight Committee;

Trustee Company; or

any other person or entity in her its C

administrator or trustee of a Plan inclu in the
specific written endorsement attac tot FLI Co

5

© All rights reserved

valent to
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{v) ' ap its rmination by an
's n C.F.R. Section
r p ica W.
{w) "Los es, g
cove se L
Pens an v Il

include:

(i) civil or criminal fines or penalties imposed by law (other than Covered
Penalties);

(i) taxes or tax penalties;

(i) Cleanup costs relating to hazardous materials, pollution or product defects;

{iv) Wages, tips and commissions;

(v) amount for which an Insured is not financially liable or which is without

| recourse to the Insured;

{vi) Bene , or that portion of any settlement or award in an amount equal to
such nefits, unless and to the ext B is
based upon a covered Act a al ion
of an Individual Insu ided o | a
or

{vii)  amounts which ed uninsurable under the law pursuant to which
this policy shall s .

sh e for d from Loss pursuant
hs i) wi(v , subject to the other
ns e of t

cally include (subject to the policy's other

Loss shall include Voluntary Compliance Loss.

{x) a
ha
d
m
MNSCPT 6
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89
{y) the fo S g of
a dir or 0 : ed
e utiv n,t t or SS
benefit plan.
SM
{2) “Pension Crisis" has the meaning set forth in the Pension CrisisFund Appendix
attached to this policy.
Shd
(aa) ' me th sublimit of liability set forth in the
by e for all Pension Crisis Loss in the
Cri fi during the Policy Period or any
od.
Shd
(bb) "Pension Crisis Loss" has the meaning set forth in the Pension CrisisFund
Appendix attached to this policy
(cc) ny pension oversight committee duly
d ointed to act as a trustee of the Plan or
t f
(dd) on Overs ee r" means any duly elected or appointed
er of a Pe n ht et.
{ee) "Pension Plan" means a pension plan as defined in any Employee Benefit Law.
(ff) "Plan” means automatically any plan, fund, tru r program (including, but not
f;;l n cons ed or created by the particular
t -
re i
nj, )
so sored jointly by the Company and a labor
n, mployees or the directors and officers of
ny t forth below:

(i) if such Plan is a Pension Plan, other than an ESOP or Pension Plan described
in s ara hs (ff)(iv) below, then all
prov  wri notice of such Plan to th te
of this FLI Coverage Section, unless suc a
policy issued by the Insurer of which this FLI Coverage Section is a
continuous renewal;

(i) chP s

FLI ?
enn
of FLI. Co
h unless
to Insurer
this FLI Coverage Section is a cont
(iid) an or rmin gt cy Per the
Na rov writ of ale, spi for
nt to end icy
{iv) hP an
LI ra?
nn o]
and such Plan has been added to
endorsement attached to this policy; or
MNSCPT 7
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90
The Definition of Plan shall also inclu
e
o
F
e
to this FLI Coverage Section.
In no event, er, shall the definition of Plan i e (i) any nof an Affiliated
Entity; or {ii) uitiemployer plan as defined in oyee Be t Law.
{gg) "Sec 502(c)" the civil ties under Section 502(c) of ERISA, other
than alties und Pension P tion Act.
(hh)  "Trustee Company” means a corporate trustee company that is:
(i) established by a Company for and operating in a Foreign Jurisdiction, or
any predecessor of such Com , and
(i) duly ap nted to act as a .tru of a Plan in a Foreign Jurisdiction and
sponso solely by such Comp .
(ii)
(ii) es, pe es, sanctions, and reasonable
assess t of or correction of aPlan's
a
i
n
of an Insured.
{kk) '
{i) Employee Plans Compliance Resolution System;
(i) Delinquent Filer Voluntary Compliance Program;
(iii) Voluntary Fiduciary Correction Program;
(iv) Premium Compliance Evaluation Program; and
{(v) Participant Notice Voluntary Correction Program.
MNSCPT 8
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(mn

obtaining a "No Action" letter from the
ry Correction Loss shall not include:

{i) civil or criminal fines or penalties imposed by law;
{ii) punitive or exemplary damages;

(iii) the multiplied portion of multiplied damages;

{iv) taxes or tax penalties;

(v) amount for which an Insured is not financially liable or which is without
| recourse to the Insured;

{vi) Benefits, or that portion of damages equal to such Benefits;

(vii) tt ch red of
s ag or he
rt a ed wh us

renewal; or

(viii) matters may be d d uninsurable under the law pursuant to which

this poli Il be cons .

{mm) “"Welfare Plan" means a welfare plan as defined in Employee Benefit Law.

{(nn) "Wrongful Act” means:

(ii) anY act, error Qor omission Iy in the performance of one or more of the
following administrative du or activities, but only with respect to a Plan:
(1) counseling employees, participants and beneficiaries;

(2) providing interpretations;
(3) handling of records;

(4) activities e enrol . nation or cancellation of
employees, nts an efic under the Plan;

(5) complying with HIPAA Privacy Regulations; or

MNSCPT 9
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(6) in a settlor capacity;
or any matter claimed inst an Insured solely by reason of his, her or its
status as an administra but only with respect to a Plan; and
rsement atta to this FLI Coverage
plan and any Jired premium is paid.
no event s vera s FLI Cove Section extend to a Claim
ainst a mu oyer its contrib employer(s) or any other
uciaries or istra plan, other than an Individual Insured.
4 WORLDWIDE EXTENSION
F
c
p
s
a
d
_ o ims made reported provisions or any
other provision of this policy intended to govern cove worldwide.
FLI r
s of r

s of
han United States of America dollars, *

rren t n
r,in d c
| St o e
blished on such date the next publication date of The Wall
5. EXCLUSIONS
to this FLI age Section, the Insurer shall not be liable to
tfor Loss i ection with that portion of any Claim made
(a)
MNSCPT 10
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(b)

(c)

(d)

(e)

{f)

{g)

(h)

(i)

MNSCPT

93

) ed, however, this exclusion shall not
apply to Defense Costs incurred prior to such final non-appealable
adjudication.

for discrimination in violation of any law; provided, however, this exclusion
shall not apply to discrimination in violation of Employee Benefit Law;

attributable to the facts alleged, or to

was rejected for lack of specificity under such prior policy;

alleging, arising out of, based upon or attributable to, as of the Continuity
Date, any pending or prior:

i) litigation against an Insured; or

(ii) administrative or regulatory proceeding or investigation of an Insured,

of a ns no I ng d from the e or
es \ s s a uch or prior liti n or
ad at or ry p nve

for failure to fund a Plan in accordance with Employee Benefit Law or the
Plan instrument, or the failure to collect contributions owed to the Plan;
provided, however, this exclusion shall not apply to:

{i) Defense Costs; or
{ii) the portion of Loss that is payable as a personal obligation or an
Individual Insured;
in . o]
da of o]
ho XC
th a {

coverage afforded under Clause 11(C), Managed Care Coverage.

if applicable, a Plan; or

for any Wrongful Act(s) of a particular Named Entity, or any Insured thereof,

which occurred prior to the applicable Prior Date for such Named Entity
as set forth in the respective Program Parti s Endorsement.
11

© All rights reserved.
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94

N ing i)

C itsr e 1 m

D pur e io

| e
a all any
P e ed that

C e s
For the pu e of determining the appl ili the foregoing Exclus , other
than exclu s 5(d) and 5(e) the facts ai to and knowledge po sed by

any Insured shall not be imputed to any other Insured.
6 LIMIT OF LIABILITY

The following provision shall in addition to the provisions of Clause 4. LIMIT

OF LIABILITY of the General and Conditions:
VOLUNTARY COMPLIANCE LOSS SUBLIMIT OF LIABILITY

HIPAA PENALTIES SUBLIMIT OF LIABILITY

The maximum limit of the Insurer's liabilit
shall be the amount set forth in Item 3(d)
("HIPAA Penalties Sublimit of Liability”).

ADDITIONAL SUBLIMITS OF LIABILITY

is the maximum limit of the Insurer's

or any d Separate Limit of
as stat

MNSCPT 12
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Section 502(c) Penalties. 825 00 or o} plicable ignated S rate
Lim  f Liabil r ted Sh Limitof L  ity,

whi ver is |

Pension Protection Act $250,000 or 5% of the applicable Designated S rate
Penalties: Limit of Liability or Desig 1ated Shared Limit of L lity,
whichever is less

Health Care Reform S 00 or 5% o licable Designated S rate
Penalties: L Liability or ed Shared Limitof L lity,
whichever is less

Section 4975 Penalties: $250,000

Pension CrisisFunds M $100,000

7 RETENTION CLAUSE

The followinngrovision shall apply in addition to the provisions of Clause b5.

RETENTION CLAUSE of the General Terms and Conditions:
r o unt of rom
o o d in res
s amou by
n a
(a) all Indemnifiable Loss; and
(b) Loss of a Company.
A single R ion amount shall y to Loss arising from all Claims alleging the
same Wro Act or related Wr ul Acts.
hst on is appl to on Crisis Loss,
ary ction Act ies, h Care Reform
es, Penalties or Section 502(c) Penalties .

8. PRE-AUTHORIZED DEFENSE ATTORNEYS
This Clause 8 applies only to:

(a) a Claim brought by any government entity;

(b) a request for coverage for a Voluntary Compliance Loss; or

(c) a Claim htin the form of a class or representative action or which

purports brought as a class ar representative action.
n th a list
| ") legal
a ed to
e m
MNSCPT 13
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The Insureds shall select a Panel Counsel Firm to defend the Insured. In |addition,

Wr

th e

ns i |

se
The selection of a Panel Counsel Firm from the attached list to defend the Claim
g the Insureds shall not be restricted to the jurisdiction in which the Claim is

The list of Panel Counsel Firms may be amended from time to time by the Insurer.

aim m against the Insu The list of
ed to , at the sole d ion of the
pu of acting as "local counsel” to
as an Fi ich_ Counsel Firm will act as "lead
co el" se laim, for Claims brought in a jurisdiction
in ch el s not maintain an office.
9 WAIVER OF RECOURSE
Except for the Insurer's subrogation rig in Clause 9 of the General:
Terms and Conditions, the Insurer shall h f recourse against an Insured
unless required pursuant to any Employee
any ause 9
De of Lia
hall ent of
nses or reimbursements incurred by the
10 ORDER OF PAYMENTS
In the event of Loss arising a Claim for which ﬁayment is due .under
the provisions of this FLI Co e then the Insurer shall in all events:
(a) first, pay Loss for which coverage is provided under this FLI Coverage
Section for any Individual Insured;
(b) - second, only after payment of Los
above with respect to whateve
Se ity or De
to ction is a
an
(c) then, only after payment of Loss has been made pursuant to Clause 10(a)
MNSCPT 14
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97
11. FIDUCIARY EXTENSIONS OF COVERAGE
A. Disproven Allegation Protection
(1) an E ive or employee of the Company who was alleged to be a
Plan iary was not in fact a Plan fiduciary;
{2) an Insured's alleged breach of fiduciary duty was in fact a settlor act}
(3) an alleged Plan was not a plan or was not a covered Plan; or
(4) a Company alleged to be the sponsor of a Plan was not in fact the
sponsor of such plan.
B. Independent Fiduciary Fees
ud es a of
uc d to po
a incl e
ne y fees and expe of any law firm h by such independent
fid to facilitate a rev f such proposed se ent.
C. Managed Care Coverage
su S from a Claim made
n t ection of a Managed
ofI n under a health care,
n .
D LMRA Coverage
If, e th ver is
po the of In
su Se 30 t
("LMRA") r g to alleged violation
connection a Plan.
MNSCPT 15
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APPENDIX A 98
SECURITIES CLAIMS PANEL COUNSEL LIST

In consideration of the premium charged, it is understood and agreed as follows: The
information in our Panel Counsel lists/appendices is accessible through our online Panel
Counsel Directory at http://www.aia.com/us/panelcounseldirectorv To access the
applicable online Panel Counsel Directory, please go to the website "and click on the
"Directors & Officers {Securities Claims)” link

References in this policy to list of Panel Counsel law firms or related appendices are
deemed amended to refer to the applicable Panel Counsel Directories at the website
referenced above.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED.

Revised {6/08) @ All rights reserved
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APPENDIX B . ) 99
EMPLOYMENT PRACTICES CLAIM PANEL COUNSEL

In consideration of the premium charged, it is understood and agreed as follows: The
information in our Panel Counsel lists/appendices is accessible through our online Panel
Counsel Directory at htto://www.aia.com/us/panelcounseld rectorv To access the
applicable online Panel Counsel Directory, please go to the website, click on the "Public
and Private Companies (Employment Practices Liability)" link and then select the
applicable Panel Counsel Directory, either the "4- 97 Monoline/Public Companies” link or
the "Private Edge™ link. -

References in this policy to list of Panel Counsel law firms or related appendices are
deemed amended to refer to the applicable Panel Counsel Directories at the website
referenced above.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

Revised {6/08) © All rights reserved
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APPENDIX C
EMPLOYEE BENEFIT PLAN FIDUCIARY LIABILITY 100
PANEL COUNSEL LIST

In consideration of the premium charged, it is understood and agreed as follows: The
information in our Panel Counsel lists/appendices is now accessible through our online Panel
Counsel Directory at AlG Panel Counsel Directory

To access the applicable online Panel Counsel Directory, please go to the website, click on the
“Fiduciary Liability (ERISA and Non-ERISA)" link.

References in this policy to list of Panel Counsel law firms or related appendices are deemed
amended to refer to the applicable Pane! Counsel Directories at the website referenced above.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED.

99544 (7/08) Page 1 of 1
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REGARDING

E- DISCOVERY CONSULTANT SERVICES 101

You are hereby notified that the Insureds under the attached policy are entitled to retain
the services of a pre-approved E- Consultant Firm from the E- DISCOVERY CONSULTING
FIRMS listed below at the rates negotiated by the Insurer for any Claim covered under the
policy in which E- Discovery is required or becomes necessary.

For the purpose of the E-Discovery Consultant Services discussed in this notice, the
following definitions shall apply:

{a) "E- Consultant Firm" means any E-DISCOVERY CONSULTING FIRMS listed
below. Any "E- Consultant Firm" may be hired by an Insured to perform
E- Discovery Consultant Services without further approval by the Insurer.

(b} "E- Discovery” means the development, collection, storage, organization,
cataloging, preservation and/or production of electronically stored information.

{c}) "E- Discovery Loss" means the reasonable and necessary consulting fees for
the E- Discovery Consultant Services provided solely to the Insured(s) by an
E- Consultant Firm.

Provided, however, E- Discovery Loss shall not include any costs of discovery other
than E- Discovery Loss.

{d) "E- Discovery Consultant Services" means solely the following services
performed by an E- Consultant Firm:

1. assisting the Insured with managing and minimizing the internal and.
external costs associated with E- Discovery;

2. assisting the Insured in developing or formulating an E- Discovery
strategy which shall include interviewing qualified and cost effective
E- Discovery vendors;

3. serving as project manager, advisor and/or consultant to the Insured,
defense counsel and the Insurer in executing and monitoring the
E- Discovery strategy; and

4. such other services provided by the E- Consultant Firm that the Insured,
Insurer and E- Consultant Firm agree are reasonable and necessary given
the circumstances of the Securities Claim.

PLEASE NOTE: The Insurer shall only be liable for the amount of E- Discovery Loss arising
from a Claim {with the exception of a Securities Claim) under the attached policy that is
in excess of the applicable Retention amounts stated in Item 4 of the Declarations. The
E- DISCOVERY CONSULTANT SERVICES COVERAGE provided for Securities Claims shall be
governed by the terms, conditions and exclusions set forth in the attached policy. In all
events, the Insurer shall not waive any of the Insurer's rights under this policy or at law.

E- DISCOVERY CONSULTING FIRMS

The list of approved E-Consultant Firms is accessible through our online directory at
http://www.aig. panelc To access the applicable online

E- Consultant Firm Directory, please go to the website and click on the “e- Consultant
Panel Members” link.

References in this policy to the list of E- Consultant Firms or related appendices are
deemed amended to refer to the applicable online E-Consultant Firm Directory at the
website referenced above.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

© All rights reserved
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102

APPENDIX D
CRISIS MANAGEMENT COVERAGE FOR D&0 COVERAGE SECTION

DEFINITIONS

(a)

(b)

{c)

"Crisis Management Event" means one of the following events which, in the
good faith opinion of the Company, did cause or is reasonably likely to cause
a Material Effect:

1. Man ement
The death, incapacity or criminal indictment of any Executive of
the Company, or any Employee on whom the Company maintains
key person life insurance.

The public announcement of layoffs of Employees of the Company.

3 Debt Default:
The public announcement that the Company had defaulted or
intends to default on its debt.

The public announcement that the Company intends to file for
bankruptcy protection or that a third party is seeking to file for
involuntary bankruptcy on behalf of the Company; or the
imminence of bankruptcy proceedings, whether voluntary or
involuntary.

5 Mass Tort:
The public announcement or accusation that a Company has
caused the bodily injury, sickness, disease, death or emotional
distress of a group of persons, or damage to or destruction of any
tangible group of properties, including the loss of use thereof.

The public announcement of the commencement or threat of
commencement of litigation or governmental or regulatory
proceedings against a Company.

The descriptions in the headings of the Crisis Management Events are solely
for convenience and form no part of the terms and conditions of coverage.

A Crisis Management Event shall first commence when the Company or any
of its Executives shall first become aware of the event during the Policy
Period and shall conclude at the earliest of the time when the Crisis
Management Firm advises the Company that the crisis no longer exists or
when the Crisis Management Fund has been exhausted.

"Crisis Management Firm” means any public relations firm, crisis management
firm or law firm listed below in Section Il of this Appendix D. Any “Crisis
Management Firm” may be hired by the Company or its Executives or
Employees to perform Crisis Management Services without further approval by
the Insurer.

"Crisis Management Loss"” means the following amounts incurred during the
pendency of or within 90 days prior to and in anticipation of, the Crisis
Management Event, regardless of whether a Claim is ever made against an
Insured arising from the Crisis Management Event and, in the case where a
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{d)

{e)

103

Claim is made, regardless of whether the amount is incurred prior to or
subsequent to the making of the Claim:

(1) amounts for which the Company is legally liable for the reasonable
and necessary fees and expenses incurred by a Crisis
Management Firm in the performance of Crisis Management
Services for the Company arising from a Crisis Management
Event; and

(2) amounts for which the Company is legally liable for the reasonable
and necessary printing, advertising, mailing of materials, or travel
by Executives, Employees or agents of the Company or the Crisis
Management Firm, in connection with the Crisis Management
Event.

"Crisis Management Services" means those services performed by a Crisis
Management Firm in advising the Company or any of its Executives or
Employees on minimizing potential harm to the Company arising from the
Crisis Management Event, including but not limited to maintaining and
restoring public confidence in the Company.

"Material Effect” means the publication of unfavorable information regarding
the Company which can reasonably be considered to lessen public confidence
in the competence of the Company. Such publication must in occur in either:

(1 a daily newspaper of general circulation in the geographic area of
the Company, or

{2) a radio or television news report on a Company received in the
geographic area of the Company. .

EXCLUSIONS

The term Crisis Management Event shall not include any event relating to: -

1. any pending or prior litigation as of the Continuity Date for the D&O
Coverage Section indicated in Item 3 of the Declarations;

2. any Claim which has been reported, or any circumstances of which
notice has been given, under any policy of which this policy is a renewal
or replacement or which it may succeed in time;

3. the actual, alleged or threatened discharge, dispersal, release or escape
of Pollutants, or any direction or request to test for, monitor, clean up,
remove, contain, treat, detoxify or neutralize Pollutants; or

4, the hazardous properties of nuclear materials.

PRE- APPROVED CRISIS FIRMS

For all Crisis Management Events, Crisis Management Firm(s) means any public
relations firm listed in (1} - (8) below:
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ENDORSEMENT# 1 105

This endorsement, effective 12:01 am September 3, 2018 forms a part of
policy number 01-825-10-59
issued to EDUCATION CORPORATION OF AMERICA

by AIG Specialty Insurance Company

NOTICE OF CLAIM
(REPORTING BY E- MAIL)

In consideration of the premium charged, it is hereby understood and agreed as follows:

1. Email Reporting of Claims: In addition to the postal address set forth for any Notice of
Claim Reporting under this policy, such notice may also be given in writing pursuant
to the policy's other terms and conditions-to the Insurer by email at the following
email address: )

c- claim@AIG.com

Your email must reference the policy number for this policy. The date of the
insurer's receipt of the emailed notice shall constitute the date of notice.

In addition to Notice of Claim Reporting via email, notice may also be given to the
Insurer by mailing such notice to: AIG, Financial Lines Claims, P.O. Box 25947,
Shawnee Mission, KS 66225 or faxing such notice to (866} 227- 1750.

2. Definitions: For this endorsement only, the following definitions shall apply:

(a) "Insurer” means the ‘“Insurer,” "Underwriter" or "Company" or other name
specifically ascribed in this policy as the insurance company or underwriter for
this policy.

(b) "Notice of Claim Reporting” means "notice of claim/circumstance,” "notice of -

loss"” or other reference in the policy designated for reporting of claims, loss -
or occurrences or situations that may give rise or result in loss under this
policy. ‘

(c) "Policy" means the policy, bond or other insurance product to which this
endorsement is attached.

3. This endorsement does not apply to any Kidnap & Ransom/Extortion.Covera.ge
Section, if any, provided by this policy.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

AUTHORIZED REPRESENTATIVE

Or Countersignature (In states where applicable)

@ All rights reserved
END 001
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ORSEMENT# 2
END # 106

This endorsement, effective at 12:01 am  September 3. 2018 forms a part of
Policy number 01-825-10-59
tssued to: EDUCATION CORPORATION OF AMERICA

By: AIG Specialty Insurance Company

Product Name: PrivateEdge Plus

ECONOMIC SANCTIONS ENDORSEMENT
This endorsement modifies insurance provided under the following.

Coverage shall only be provided and payment of loss under this policy shall only be made
in full compliance with enforceable United Nations economic and trade sanctions and the
trade and economic sanction laws or regulations of the European Union and the United
States of America, including, but not limited to, sanctions, laws and regulations
administered and enforced by the U.S. Treasury Department's Office of Foreign Assets
Control {"OFAC").

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

. AUTHORIZED REPRESENTATIVE
Or Countersignature {In states where applicable)
@ All rights reserved. Ty

END 002
119679 (9/15) Page 1 of 1
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This endorsement, effective 12:01 am September 3, 2018 forms a part of
policy number (01-825-10-59
issued to EDUCATION CORPORATION OF AMERICA

by AIG Specialty Insurance Company

NUCLEAR ENERGY LIABILITY EXCLUSION ENDORSEMENT
{ALL COVERAGE SECTIONS}

In consideration of the premium charged, it is hereby understood and agreed that the
Insurer shall not be liable to make any payment for Loss in connection with any Claim
made against any Insured:

A, alleging, arising out of, based upon, attributable to, or in any way involving, directly
or indirectly, the Hazardous Properties of Nuclear Material, including but not
limited to:

(1

{2)

(3)

(4)

(2)

Nuclear Material located at any Nuclear Facility owned by, or operated by or
on behalf of, the Company, or discharged or dispersed therefrom; or

Nuclear Material contained in spent fuel or waste which was or is at any time
possessed, handled, used, processed, stored, transported or disposed of by or
on behalf of the Company; or

the furnishing by an Insured or the Company of services, materials, parts or
equipment in connection with the planning, construction, maintenance,
operation or use of any Nuclear Facility; or

Claims for damage or other injury to the Company or its shareholders which
allege, arise from, are based upon, are attributed to or in any.way involve,
directly or indirectly, the Hazardous Properties of Nuclear Material.

which is insured under a nuclear energy liability policy issued by Nuclear
Energy Liability Insurance Association, Mutual Atomic Energy Liability
underwriters, or Nuclear Insurance Association of Canada, or would be insured
under any such policy but for its termination or exhaustion of its limit of
liability; or,

with respect to which: (a) any person or organization is required to maintain
financial protection pursuant to the Atomic Energy Act of 1954, or any law
amendatory thereof, or (b) the Insured is, or had this policy not been issued
would be, entitied to indemnity from the United States of America, or any
agency thereof, under any agreement entered into by the United States of
America, or any agency thereof, with any person or organization.

As used in this endorsement:

“Hazardous Properties"” include radioactive, toxic or explosive properties.

“Nuclear Facility” means:

(a)
(b)

95737 (8/07)

any nuclear reactor;

any equipment or device designed or used for

© All rights reserved

END 003
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{1) separating the isotopes of uranium or plutonium,
(2) processing or utilizing spent fuel, or
(3) handling, processing or packaging wastes;

(c) any equipment or device used for the processing, fabricating or alloying of
special nuclear material if at any time the total amount of such material in the
custody of the Insured at the premises where such equipment or device is
located consists of or contains more than 25 grams of plutonium or uranium
233 or any combination thereof, or more than 250 grams of uranium 235; and

(d) any structure, basin, excavation, premises or place prepared or used for the
storage or disposal of waste, and includes the site on which any of the
foregoing is located, all operations conducted on such site and all premises
used for such operations.

"Nuclear Material” means source material, special nuclear material or byproduct material.

"Nuclear Reactor" means any apparatus designed or used to sustain nuclear fission in a
self- supporting chain reaction or to contain a critical- mass of fisSionable material.

"Source Material,” "Special Nuclear Material.," and "Byproduct Material" have the
meanings given them in the Atomic Energy Act of 1954 or in any law amendatory thereof.

"Spent Fuel” means any fuel element or fuel component, solid or liquid, which has been
used or exposed to radiation in a nuclear reactor.

"Waste” means any waste material (1) containing by product material and (2) resulting
from the operation by any person or organization of any Nuclear Facility included within
the definition of nuclear facility under paragraph (a) or (b) thereof.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

AUTHORIZED REPRESENTATIVE
Or Countersignature {In states where applicable)

€Al rights reserved

END 003
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This endorsement, effective 12:01 am September 3, 2018 forms a part of
policy number 01-825-10-59
issued to EDUCATION CORPORATION OF AMERICA

by AIG Specialty Insurance Company

SPECIFIC INVESTIGATION/CLAIM/LITIGATION/EVENT OR ACT EXCLUSION
(D&O, EPL AND FLI COVERAGE SECTIONS)

In consideration of the premium charged, it is hereby understood and agreed that, solely
with respect to Loss as may have otherwise been covered under the D&0 Coverage
Section, the EPL Coverage Section or the FLI Coverage Section, the Insurer shall not be
liable to make any payment for any Loss in connection with: {i) any Claim(s), notices,
events, investigations or actions referred to in any of items listed below (hereinafter
“Events"); (ii) the prosecution, adjudication, settlement, disposition, resolution or defense

of: (a) any Event(s); or (b} any Claim(s) arising from any Event(s); or (iii) any Wrongful
Act, underlying facts, circumstances, acts or omissions in any way relating to any
Event(s):

Events:

1. ATl claims per RSUI loss runs dated 09/16/2011

It is further understood and agreed that the Insurer shall not be liable for any Loss in
connection with any Claim(s} alleging, arising out of, based upon, attributable to or in any
way related directly or indirectly, in part or in whole, to an Interrelated Wrongful Act (as
that term is defined below), regardless of whether or not such Claim involved the same
or different Insureds, the same or different legal causes of action or the same or different
claimants or is brought in the same or different venue or resolved in the same or
different forum.

© All rights reserved
END 004
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For the purposes of this endorsement an "Interrelated Wrongful Act" means: (i} any fact,
circumstance, act or omission alleged in any Eventls) and/or (ii) any Wrongful Act which

is a Related Wrongful Act to any Wrongful Act alleged in any Event(s).

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

AUTHORIZED REPRESENTATIVE
Or Countersignature (In states where applicable)

© All rights reserved.
END 004
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This endorsement, effective 12:01 am September 3. 2018 forms a part of

policy number 01-825-10-59
issued to  EDUCATION CORPORATION OF AMERICA

by AIG Specialty Insurance Company

CLASS ACTION OR MULTIPLE PLAINTIFF CLAIMS SEPARATE RETENTION
{(D&0O COVERAGE SECTION)

In considération of the premium charged, it is hereby understood and agreed that Clause 6.
RETENTION CLAUSE of the D&0O Coverage Section is amended by adding the following
paragraph at the end thereof:

Notwithstanding the foregoing, with regard to any Class Action or Multiple Plaintiff Claim,
the Insurer shall only be liable for the amount of Loss arising from such Class Action or
Multiple Plaintiff Claim which is in excess of a Retention amount of $1,500,000, such
Retention amount to be borne by the Company and/or the Insureds and shall remain
uninsured, with regard to: (i) all Indemnifiable Loss; and (ii) Loss of the Company. A single
Retention amount shall apply to Loss arising from all Claims alleging the same Wrongful
Act or Related Wrongful Acts . In the event a Claim triggers more than one applicable
retention amount, only the highest such amount shall apply, which amount shall apply to
all Loss under such Claim.

For purposes of this endorsement only and .solely with respect to the D&O Coverage
Section, the term " Class Action or Multiple Plaintiff Claim" means any Claim brought by or -
on behalf of an actual or alleged class, whether or not certified as such, or by multiple ,
plaintiffs, or which is seeking certification as a class action.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

A REPRESENTATIVE
. Or Countersignature (In states where applicable)
© All rights reserved. ’

MNSCPT END 5
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This endorsement, effective 12:01 am September 3, 2018 forms a part of H2

policy number 01-825-10-59
issued to  EDUCATION CORPORATION OF AMERICA

by AIG Specialty Insurance Company

SPECIFIC ENTITY/INIDIVIDUAL EXCLUSION
(CLAIMS BROUGHT BY OR AGAINST)

(ALL COVERAGE SECTIONS)

In consideration of the premium charged, itis hereby understood and agreed that, with
respect to all Coverage Sections, the Insurer shall not be liable to make any payment for
any Loss arising out of or in connection with any Claim(s) made against any Insured which
is brought by or on behalf of or against (i) the entity(ies) or individual(s) listed below,
including but not limited to any Claim brought by any director, officer, heir, trustee or
partner of the entity, or by any security holder thereof, whether such Claim is brought
directly or derivatively:

Geomarion Bradley, Sandra Friend, Willie Keyes, Stephanie Holmes, Lamonica
Walker, Persephiney Hopkins, Angela Wiggins, Darlanda Robinson, Mary James,
Lupe Randell, Julie Garner, Philip J. Shelnut

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

) REPRESENTATIVE
) Or Countersignature (In states where applicable)
© All rights reserved. A _

MNSCPT END 6



Case 1:19-cv-04481-CC Document 2-3 Filed 10/04/19 Page 109 of 137
Case 5:18-cv-00388-TES Document 133 Filed 01/16/19 Page 91 of 115

ENDORSEMENT# /7 113

This endorsement, effective 12:01 am September 3, 2018 forms a part of
policy number 01-825-10-59
issued to EDUCATION CORPORATION OF AMERICA

by AIG Specialty Insurance Company

ADDITIONAL LISTED PLAN(S) ENDORSEMENT - AP
(FLI COVERAGE SECTION)

In consideration of the additional premium of ., it is hereby understood
and agreed that, with respect to the FLI Coverage Section, the Definition of "Plan" shall
also include the following listed Plan(s), subject to the corresponding Continuity Date:

PLAN(S) CONTINUITY DATE

Retirement Plan for Employees of the June 6, 2012
New England College of Business & Finance

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

. AUTHORIZED REPRESENTATIVE
Or Countersignature (In states where applicable)

@ All rights reserved
END 007
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This endorsement, effective at 12:01 am  September 3. 2018 forms a part of
Policy number 01-825-10-59

Issued to: EDUCATION CORPORATION OF AMERICA

By: AIG Specialty Insurance Company

Product Name: PrivateEdge Plus

AFFORDABLE CARE ACT COVERAGE
(FLI Coverage Section)

In consideration of the additional premium of $0, it is hereby understood and agreed that
the FLI Coverage Section is amended as follows:

The FLI Coverage Section is amended to include the following FLI EXTENSION Clause at
the end thereof: .

AA. FLI EXTENSION
Affordable Care Act Coverage

This policy shall pay the Loss of an Insured arising from a Claim made against such
Insured for any Healthcare Exchange Wrongful Act.

Solely with respect to the coverage afforded under this endorsement, in Clause 3:
DEFINITIONS of the FLI Coverage Section, paragraph (kk), "Wrongful Act," is amended to
include the following at the end thereof:

"Wrongful Act" also means any Healthcare Exchange Wrongful Act.
.
As used herein, the following terms have the following meanings:

"Healthcare Exchange” means any public, private or government-sponsored entity set
up to facilitate the purchase of health insurance in accordance
with the Patient Protection and Affordable Care Act.

"Healthcare Exchange

Wrongful Act” means any actual or alleged act, error or omission by an
Insured in connection with insurance purchased through, or
attempted to be purchased through, a Healthcare Exchange.

© All rights reserved

END 008
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v.

Solely with respect to the coverage afforded by this endorsement, the term "Plan™ is
amended to include any Healthcare Exchange, but no coverage shall be provided for such
Healthcare Exchange.

\

Solely with respect to the coverage provided by this endorsement, in the event that the
Insured's business is that of an insurer, insurance provider, or insurance exchange provider
or marketplace, then the Insurer shall not be liable to make any payment for Loss in
connection with such business, including but not limited to any professional services
related thereto.

Vi

Further, coverage as is afforded by virtue of this endorsement shall apply excess of any
other valid and collectible insurance under which payment of the claim is required or
actually made. If said other insurance is provided by the Insurer or any other insurance
company thereof (or would be provided but for the application of the retention amount oF
the exhaustion of the limit of liability) (herein, "Other Policy"}, then the Insurer’'s maximum
aggregate limit of liability for all Loss combined in connection with a Claim covered, in part
or in whole, by this policy and such Other Policy, shall not exceed the greater of the Limit:
of Liability set forth on the Declarations page of this policy or the limit of liability of such
Other Policy.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

AUTHORIZED REPRESENTATIVE
Or Countersignature (In states where applicable)
© All rights reserved.

END 008 -
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This endarsement, effective 12:01 am September 3, 2018 forms a part of
policy number 01-825-10-59
issued to EDUCATION CORPORATION OF AMERICA

by AIG Specialty Insurance Company

PANEL COUNSEL FIRM LIST AMENDED
(EPL COVERAGE SECTION)

In consideration of the premium charged, it is hereby understood and - agreed as follows:

1. Appendix B "Panel Counsel List" for Clause 7. of the EPL Coverage Section is
hereby amended to include the following law firm{(s) (the "Listed Firms"}, but solely
with regard to a Claim(s) in its (their) respective jurisdiction(s) listed below:

LAW FIRM JURISDICTION
{a) us
(b)
2 The foregoing amendment to Appendix B shall not apply to any Claim:

(a) for which the Insurer has assumed the defense pursuant to Clause 6 of this
- policy;

{b) alleging Retaliation;
(c) brought in the form of a class or multiple plaintiff action; or

(d}  alleging discrimination or sexual harassment by a duly elected or appointefi
director or officer of the Company. -

3. Billing rates for the Listed Firms shall not exceed the following:

@ All rights reserved

END 009
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LAW FIRM
{a)

(b)

Partners:
Associates

Paralegals:

4, With respect to the defense of any Claims by the Listed Firm{s), it is agreed that to
the extent that services are billed at rates that exceed the rates listed above, the
excess over such rates shall not be covered under this policy as Defense Costs or
otherwise as Loss.

5 The rates set forth in Clause 3 shall apply for the life of any Claim as long as such
Claim is in any way covered under this policy. Such rates will be applied to {i) all
covered Defense Costs and (ii) Defense Costs applied against an applicable
Retention. The Named Entity shall bear, at its own expense, that portion of any
fees charged by the Listed Firms that exceeds the applicable rates set forth in this.

endorsement.

6. The Insureds agree to require the Listed Firms to follow the Insurer's litigation
guidelines ("Litigation Guidelines"). Copies of the Litigation Guidelines will be
provided to (i) any. Insured upon request and {ii) a Listed Firm once a Claim that

such firm has been retained to handle is submitted to the Insurer.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

AUTHORIZED REPRESENTATIVE
Or Countersignature (In states where applicable)

© All rights reserved
END 009
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This endorsement, effective 12:01 am September 3. 2018 forms a part of

policy number
issued to

by

01-825-10-59

EDUCATION CORPORATION OF AMERICA

AIG Specialty Insurance Company

HIGHER EDUCATION ENDORSEMENT
(D&O AND EPL COVERAGE SECTIONS)

In consideration of the premium charged, it is hereby understood and agreed that the D&O
Coverage Section and the EPL Coverage Section are amended as follows:

MNSCPT

AMENDMENTS TO D&0O COVERAGE SECTION

The following amendments only apply if the D&QO Coverage Section was purchased

by the Insured. :
A.

*

Amendments to Definitions.

In Clause 2. DEFINITIONS of the D&0O Coverage Section, the definition of
"Individual Insured(s)" is amended to include the following at the end
thereof: ’

Iindividual Insured(s) shall also include any past, present or future member of
the faculty, student teacher, teaching assistant, faculty aide, representative
to an education association of which the Company is a member, and any

pres , T lor, pr . \% esid n,
pers | di , r, exec d k ger, ty
counsel, or other comparable sen or the Y.
regardiess of wh r are c as an Empl of the pany
or as an indepen actor. Insureds(s) also in any

administrator, association member, member manager or alumni council
member of the Company. .

In Clause 2. DEFINITIONS of the D&0O Coverage Section, the definition of
"Loss" is amended to include the following at the end thereof:

{v)

Loss shall include Defense Costs incurred in connection with a Claim seeking
an assessment of taxes, initial taxes, additional taxes, tax deficiencies,
excise taxes or penalties pursuant to the following sections of the Internal
Revenue Code of 1986 (as amended):

Section 4911 {tax on excess expenditures to influence legislation);

Section 4940 (a) (tax on net investment income of tax-exempt foundations);
Section 4941 (taxes on self-dealing);

Section 4942 (taxes on failure to distribute income);

Section 4943 (taxes on excess business holding);

END 70
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This endorsement, effective 12:01 am September 3. 2018 forms a part of
policy number (01-825-10-59
issued to  EDUCATION CORPORATION OF AMERICA

by AIG Specialty Insurance Company

Section 4944 (taxes on investments which jeopardize charitable purpose);
Section 4945 (taxes on taxable expenditures);

Section 6652 (c) (1) (A) and (B) (penalties for failure to file certain
information returns or registration statements);

Section 6655 (a) (1) (penalties for failure to pay estimated income tax); and
Section 6656 (a) and (b) (penalties for failure to make deposit of taxes).

(vi) EFENSE COST COVERAGE

Loss shall not include the return of funds which were received from any

federal, state or local governmental agency and any interest, fines or
penalties arising out of the return of such funds; provided, however, that

with regard to Claims for Wrongful Acts arising out of the return, or request
to return such funds, this policy shall pay Defense Costs up to an amount
not to exceed $1,000,000 ("Government Funding Defense Costs Sublimit of
Liability”). This Government Funding Sub-Limit of Liability shall be part of

and not in addition to the D esignated Policy Aggregate Limit of Liability and

any Designated Separate Limit of Liability or Designated Shared Limit of

Liability applicable to the D&O Coverage Section, and shall in no way serve

to increase such Designated Policy Aggregate Limit of Liability, Designated

Separate Limit of Liability or Designated Shared Limit of Liability. W.ith
respect to any Defense Costs coverage afforded pursuant to this

subparagraph (vi), it is further understood and agreed that the Insurer shall
be liable to pay only 50% of such Defense Costs, excess of a retention in
the amount of $1,000,000, up to the Government Funding Defense Costs
Sublimit of Liability, and subject to the Designated Policy Aggregate Limit of

Liability and any Designated Separate Limit of Liability or Designated Shared

Limit of Liability applicable to the D&O Coverage Section. It is a condition+
of this insurance that the remaining 50% of such Defense Costs shall be

carried by the Insureds at their own risk and be uninsured.

(vii) OVERAGE

Loss shall also include any “Excess Benefits" penalty assessed in the amount
of 10% by the Internal Revenue Service ("IRS") against any Insured(s) for
management's involvement in the award of an "Excess Benefit" and the
Defense Costs attributable thereto. Loss shall specifically exclude: (1) any
25% penalty assessed by the IRS against an Insured deemed to have
received an Excess Benefit; {2) Defense Costs incurred to defend any Insured
if it has been in fact determined that such individual received an Excess
Benefit; and (3) any 200% penalty assessed by the IRS for failure to correct
the award of an Excess Benefit. In all events, the assessment by the IRS of
a 200% penalty against any Insured shall void ab initio all coverage afforded
pursuant to this paragraph.

MNSCPT END 70
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This endorsement, effective 12:01 am September 3, 2018 forms a part of
policy number

issued to

ED TION OF AMERICA

by AIG Specialty Insurance Company

MNSCPT

(viiil RETURN OF TUITION FEES

Subiject to all other terms, conditions and exclusions of the policy, Loss shall
also e any damages, judgments, settlements, pr nt and
post-j ent interest arising out of, based upon or att to any
return of tuition fees.

In the event that any Claim arising out of, based upon or attributable to
return of tuition fees, then the Insureds, the Insurer and the Company shall
allocate Loss relating to any such Claim in the manner set forth below.

Loss incurred in connection with a Claim described in the preceding
paragraph shall lo d as follo locat
as Loss covered er policy an ated
not constituting Loss and not covered liabil
for p ent of the 80% of Loss to allo te
cond s, exclusions and i ions o all en m
thereto {whether any such endo se or fo
endorsement), including without limitation all terms and conditions of Clause
7 and Clause 9 of the policy. This Loss allocation shall not apply to or create
any pre n with re to the allocation of any other Loss in
connect any other

The um li In er lity for all Loss arising from any Claim

arisi of, n a able to the return of tuition fees is.

$10 oo (" f bil This Sublimit of Liability is part of,

and not in addition to, the Designated Separate Limit of Liability or
r the D&O Coverage Section and the .
set forth in Item 2 of the Program
in no way serve to increase such
Designated Shared Limit of Liability or
iability .

In Clause 2. "DEFINITIONS" of the D&O Coverage Section, the definition of
"Wrongful Act” is amended to include the following at the end thereof:

With respect to all Insureds, educational malpractice or failure to educate;

negl instruction; failure tosup  se ate g

guid or counseling; improper na e a r
 f ue s; of o ,
\% Bu dment, the "U Student
of if any applicable tion; the

publication of any alleged defamatory material in a book, newspaper or other

publica of the Co y or lleged defamatory material broadcast

over a o, cable or sion s owned or operated by the Company.
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4 Clause 2. DEFINITIONS of the D&0O Coverage Section is amended to include
the following definition at the end thereof:
(ee) "Excess Benefits”" means an excess benefit as defined in the
Taxpayer Bill of Rights Act, 2, 26 U.S.C. 4958.
B. Amendments To Exclusions.
Clause 4. EXCLUSIONS of the D&O Coverage Section, paragraphs (l) and
{q)iii) are deleted in their entirety and replaced as followed:
)] for bodily injury, sickness, disease or death of any person, or damage
to, loss of use of or destruction of any tangible property; provided,
however, this exclusion shall not apply to: (1) Securities Claims; (2)
UK Corporate Manslaughter Act Defense Costs; or (3) emotional
distress or mental anguish;
{q)(ili) for any actual or alleged contractual liability of the Company under
any express contract or agreement; provided, however, this exclusion
shall not apply to: .
(1) Written Sale Agreement;
(2) Contract Claim Defense Costs Coverage;
(3) Securities Claim;
(4) liability which would have attached in-the absence of such
express contract or agreement; or
(5) covered Loss incurred in connection with a Claim alleging
Wrongful Acts of an Insured(s) arising out of a contract with a
student for educational services.
2 Clause 4. EXCLUSIONS of the D&0O Coverage Section is amended to include

the following at the end thereof:

The Insurer shall also not be liable to make any payment for Loss in
connection with any Claim made against an Insured alleging, arising out of,
based upon or attributable to or in any way relating to the rendering or failure
to render any professional services for which registration or license is
required by the federal, state or applicable local government. This exclusion
shall not apply to the provision of or failure to provide educational services
by the Company or an Individual Insured

END 70
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C.

Pre-Authorized Defense Attorneys For All Claims.

Clause 9. PRE-AUTHORIZED DEFENSE ATTORNEYS FOR SECURITIES
CLAIMS of the D&O Coverage Section is deleted in its entirety and replaced
with the following:

9. PRE-AUTHORIZED DEFENSE ATTORNEYS FOR ALL CLAIMS
This Clause 9 applies to all Claims.

Affixed as Appendix A hereto and made a part of this D&O Coverage
Section is a list of Panel Counsel law firms ("Panel Counsel Firms”) from
which a selection of legal counsel shall be made to conduct the defense of
any Claim against an Insured pursuant to the terms set forth in this Clause.

In the event the Insureds are already defending a Claim, then the insureds
shall select a Panel Counsel Firm to defend the Insureds.

The selection of the Panel Counsel Firm by the Insureds shall be from the list
of Panel Counsel Firms designated for the type of Claim and be from the
jurisdiction in which the Claim is brought. In the event a Claim is brought in
a jurisdiction not included on the appropriate list, the selection shall be made
from a listed jurisdiction which is the nearest geographic jurisdiction to either
where the Claim is maintained or where the corporate headquarters or state
of formation of the Named Entity is located. In such instance, however, the
Insurer shall, at the written request of the Named Entity, assign a non-Panel-
Counsel Firm of the Insurer's choice in the jurisdiction in which the Claim is
brought to function as "local counsel” on the Claim to assist the Panel
Counsel Firm which will function as "lead counsel” in conducting the defense
of the Claim.

With the express prior written consent of the Insurer, an Insured may select
(in the case of the Insured defending the Claim), or cause the Insurer to
select (in the case of the Insurer defending the Claim), a Panel Counsel Firm
different from that selected by other Insured defendants if such selection is
required due to an actual conflict of interest or is otherwise reasonably
justifiable.

The list of Panel Counsel Firms may be amended from time to time by the
Insurer. However, no change shall be made during the Policy Period to the
Panel Counsel Firms listed in Appendix A without the consent of the Named
Entity.

END 70
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This endorsement, effective 12:01 am September 3. 2018 forms a part of
policy number 01-825-10-59

issued to

by

EDUCATION CORPORATION OF AMERICA

AIG Specialty Insurance Company

D.

Panel Counsel Firm List Amended

Appendix A "Panel Counsel List" for Clause 9. of the D&O Coverage Section
is hereby amended to include the following law firm(s) {the "Listed Firms"),
but solely with regard to a Claim(s)in its (their) respective jurisdiction(s)
listed below:

LAW FIRM JURISDICTION

U.S.
u.s

u.s
u.S
u.s
u.s
u.S

u.S
u.s

Billing rates for the Listed Firms shall not exceed the following

With respect to the defense of any Claims by the Listed Firm(s), it is agreed
that to the extent that services are billed at rates that exceed the rates listed
above, the excess over such maximum rates shall not be covered under this
policy as Defense Costs or otherwise as Loss.

The r et forth in Clause 3 shall y for th e of any Claim as long as
such is in any way covered er this icy. Such rates will be
applied to (i) all covered Defense Costs and (i) Defense Costs applied

against an applicable Retention. The Named Entity shall bear, atits own
expense, that portion of any fees charged by the Listed Firms that exceeds
the applicable rates set forth in this endorsement,

END 70
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This endorsement, effective 12:01 am September 3, 2018 forms a part of
policy number 01-825-10-59
issued to  EDUCATION CORPORATION OF AMERICA
by AIG Specialty Insurance Company
5 The Insureds agree to require the Listed Firms to follow the Insurer's D&0O

Liability Litigation Guidelines ("Litigation Guidelines"}. Copies of the Litigation
Guidelines will be provided to (i) any Insured upon request and (ii)a Listed
Firm once a Claim that such firm has been retained to handle is submitted to
the Insurer.

E. Antitrust Claims.

Solely with regard to Loss as may have otherwise been covered under the D&O
Coverage Section:

1. In item 6. RETENTION AMOUNTS of the Program Participation Endorsement,

the section applicable to the D&O Retention is deleted in its entirety and
replaced with the following:

Liability Coverage Section Retention/Deductible

D&O D&O Coverage Section Antitrust Claims: $1,500,000
All Other Claims: $500,000

2 In Clause 5. RETENTION CLAUSE of the General Terms and Conditions,
subparagraph {a) is amended by inserting the following paragraph at the end
thereof:

Notwithstanding the foregoing, with respect to any Antitrust Claims, the
Insurer shall only be liable for Loss arising from an Antitrust Claim which is in
excess of the applicable Retention amount stated in Iltem 3 of the
Declarations for Antitrust Claims, such Retention amount to be borne by the
Organization and/or the Insureds and shall remain uninsured, with regard to:
(i) all Indemnifiable Loss; and (ii) Loss of the Organization. A single Retention
amount shall apply to Loss arising from all Claims alleging the same
Wrongful Act or Related Wrongful Acts. In the event a Claim triggers more
than one amount stated in Item 3 of the Declarations, only the highest such
amount shall apply, which amount shall apply to all Loss under such Claim.

3 Solely with respect to the coverage provided by this endorsement, Clause 2.
DEFINITIONS of the General Terms and Conditions is hereby amended by
adding the following Definition to the end thereof:

"Antitrust Claim" means any Claim alleging, arising out of, based upon or
attributable to, or in any way involving, either directly or indirectly, antitrust
violations, including any violation of the Sherman Antitrust Act, the Clayton
Act, the Robinson-Patman Act or any similar federal, state or local statutes
or rules, price fixing, price discriminations, unfair competition, deceptive
trade practices and/or monopolies, including any actions, proceedings, claims
or investigations related thereto.

MNSCPT END 10



MNSCPT

Case 1:19-cv-04481-CC Document 2-3 Filed 10/04/19 Page 121 of 137
Case 5:18-cv-00388-TES DE(?“CH “%%3 Fil%i 01/16/19 Pa}’qe 103 of 115

NT# (Continue

125

This endorsement, effective 12:01 am September 3, 2018 forms a part of
policy number 01-825-10-59

issued to

by

EDUCATION CORPORATION OF AMERICA

AIG Specialty Insurance Company
AMENDMENTS TO EPL COVERAGE SECTION

The following amendments only apply if the EPL Coverage Section was purchased
by the Insured.

A.

Amendments to Definitions.

In Clause 2. DEFINITIONS of the EPL Coverage Section, the definition of
"Employment Practices Violation" is amended by deleting subparagraph ({xii)
and replacing it with the following subparagraphs:

(xii) defect in the tenure or peer review process, including the denial or
removal of tenure.

(xiii) with respect to any of the foregoing items {i) through {xii) of this
definition: negligent hiring, retention, training or supervision, infliction
of emotional distress or mental anguish, failure to provide or enforce
adequate or consistent corporate policies and procedures, or violation
of an individual's civil rights;

In Clause 2. DEFINITIONS of the EPL Coverage Section, the definition of.
"Individual Insured(s)” is amended to include the following at the end -
thereof: .

Individual Insured(s) shall also include any past, present or future member of
any duly constituted committee; any individual person engaged by a duly
constituted committee for purposes of providing an expert opinion with
regard to peer review or credentialing decision concerning an’ individual
physician; any individual in charge of any operational department or any
medical director, staff physician or faculty member of the Company,
regardless of whether or not such person is directly employed by the
Company or is considered to be an independent contractor.

Amendments To Exclusions.

In Clause 3. EXCLUSIONS of the EPL Coverage Section, paragraph (h) is
deleted in their entirety and replaced with the following:

(h) alleging, arising out of, based upon or attributable to any actual or
alleged contractual liability of any Insured under any express contract
or agreement; provided, however, that this exclusion shall not apply

to:

{i) Liability which would have attached in the absence of such
express contract or agreement;

(i) Defense Costs; or

{iii) Claims for alleging ngful Acts of an Insured(s)

respect to ital prac privileges, credentialing or
review matters; :

END 70
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This endorsement, effective 12:01 am September 3, 2018 forms a part of
policy number 01-825-10-59
issued to  EDUCATION CORPORATION OF AMERICA

by AIG Specialty Insurance Company

C. PRE-AUTHORIZED DEFENSE ATTORNEYS FOR ALL CLAIMS

Clause6. "PRE-AUTHORIZED DEFENSE ATTORNEYS FOR SECURITIES
CLAIMS" of the EPL Coverage Section is deleted in its entirety and replaced
with the following:

6. PRE-AUTHORIZED DEFENSE ATTORNEYS FOR ALL CLAIMS
This Clause 6 applies to all Claims.

Affixed as Appendix B hereto and made a part of this EPL Coverage Section
is a list of Panel Counsel law firms ("Panel Counsel Firms") from which a
selection of legal counsel shall be made to conduct the defense of any Claim
against an Insured pursuant to the terms set forth in this Clause.

In the event the Insureds are already defending a Claim, then the Insureds
shall select a Panel Counsel Firm to defend the Insureds.

The selection of the Panel Counsel Firm by the Insureds shall be from the list"
of Panel Counsel Firms designated for the type of Claim and be from the
jurisdiction in which the Claim is brought. In the event a Claim is brought in .
a jurisdiction not included on the appropriate list, the selection shall be made
from a listed jurisdiction which is the nearest geographic jurisdiction to either

where the Claim is maintained or where the corporate headquarters or state
of formation of the Named Entity is located. In such instance, however, the

Insurer shall, at the written request of the Named Entity, assign a non-Panel
Counsel Firm of the Insurer's choice in the jurisdiction in which the Claim is

brought to function as "local counsel” on the Claim to assist the Panel
Counsel Firm which will function as "lead counsel” in conducting the defense

of the Claim.

With the express prior written consent of the Insurer, an Insured may select
(in the case of the Insured defending the Claim), or cause the Insurer to
select (in the case of the Insurer defending the Claim), a Panel Counsel Firm
different from that selected by other Insured defendants if such selection is
required due to an actual conflict of interest or is otherwise reasonably
justifiable.

The list of Panel Counsel Firms may be amended from time to time by the
Insurer. However, no change shall be made during the Policy Period to the
Panel Counsel Firms listed in Appendix B without the consent of the Named
Entity.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

_ 1Z REPRESENTATIVE
' Or Countersignature {In states where applicable)
© All rights reserved. '

MNSCPT END 10
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This endorsement, effective 12:01 am - September 3. 2018 forms a part of 127

policy number 01-825-10-59
issued to  EDUCATION C TION OF AMERICA

by AIG Specialty Insurance Company

PROGRAM PARTICIPANT ENDORSEMENT - EDUCATION CORPORATION OF AMERICA

In consideration of the premium amount cha for the Named Entity listed on this
endorsement and any Insured of such Named E , as such premium amount is set forth
in Item 7 of this endors ,itis un tood and agreed e following terms and
conditions are particular h Named ty and any Insure of:

item 1 NAMED ENTITY: EDUCATION CORPORATION OF AMERICA

MAILING ADDRESS: 3660 GRANDVIEW PKWY
BIRMINGHAM, AL 35243-3330

STATE OF INCORPORATION/FORMATION OF THE NAMED ENTITY: DE

item 2. DESIGNATED POLICY AGGREGATE LIMIT OF LIABILITY: $35,000,000
Coverage Section Designated Shared Limit Designated Separate
of Liability Limit of Liability

D&O Coverage N/A $10,000,000

Section:

EPL! Coverage N/A $15,000,000

Section:

FLI Coverage Section: N/A $10,000,000

Item 3. OTHER POLICY YEAR LIMITS OF LIABILITY

a. Crisis Management Fund for D&O: $50,000
b. Costs of Investigation Coverage Sublimit for D&O: $250,000
c. Voluntary Compliance Loss Sublimit of Liability for FLI: $100,000
d. HIPAA Penalties Sublimit of Liability for FLI: $100,000
e. Contract Claim Defense Costs Coverage Sublimit of $1,000,000
Liability for D&O:
f. Side A Excess Limit of Liability $1,000,000
N ble
Y .
e in

END 11
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This endorsement, effective 12:01 am

policy number 01-825-10-59

issued to

by

Item 4.

Item 5.

Item 6.

Item 7.

Item 8

01/16/19 P%ﬁe 106 of 115

MENT# .F {Continue

EDUCATION CORPORATION OF AMERICA

AIG Specialty Insurance Company

CONTINUITY DATES:

D&O Coverage Section: 12/21/2004
EPLI Coverage Section: 12/21/2004
FLI Coverage Section: 12/21/2004

PRIOR ACT DATES:

128

September 3. 2018 forms a part of

RETENTION AMOUNTS (for Loss arising from Claims alleging the same Wrongful
Act or Related Wrongful Acts):

$500 00
$350 000
$100 000

Note: No Retent/:bn amount is applicable to non-Indemnifiable Loss

PREMIUM

ANNUAL PREMIUM

Or Countersi
© All rights reserved.

END 117

REPRESENTATIVE
gnature (In states where applicable)
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ENDORSEMENT# 12 129

This endorsement, effective at 12:01 am  September 3. 2018 forms a part of
Policy number 01-825-10-59
Issued to: EDUCATION CORPORATION OF AMERICA

By: AIG Specialty Insurance Company
Product Name: PrivateEdge Plus

FEDERAL SHARE OF COMPENSATION UNDER TRIA AND CAP ON LOSSES
ENDORSEMENT

This endorsement modifies insurance provided by this Policy:
DISCLOSURE

You should know that where coverage is provided by this Policy for losses resulting from
"Certified Acts of Terrorism" (as defined by Section 102 (1) of United States Terrorism
Risk Insurance Act), such losses may be partially reimbursed by the United States
Government under a formula established by federal law. However, your Policy may
contain other exclusions which might affect your coverage such as, an exclusion for
nuclear events. Under the formula, the United States Government generally reimburses
85% through 2015; 84% beginning on January 1, 2016; 83% beginning on January 1,
2017; 82% beginning January 1, 2018; 81% beginning January 1, 2019 and 80%
beginning on January 1, 2020, of covered terrorism losses exceeding the statutorily
established deductible paid by the insurance company providing the coverage.

You should also know that the Terrorism Risk Insurance Act, as amended, contains a $100
billion cap that limits United States Government reimbursement as well as insurers' liability
for losses resulting from "Certified Acts of Terrorism" when the amount of such losses in
any one calendar year exceeds $100 billion. If the aggregate insured losses for all insurers
exceed $100 billion in a calendar year and if we have met our insurer deductible, we are
not liable for the payment of any portion of the amount of such losses that exceeds $100
billion; and for aggregate insured losses up to $100 billion, we will only pay a pro rata
share of such insured losses as determined by the Secretary of the Treasury.

ALL OTHER TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

AUTHORIZED REPRESENTATIVE

Or Co rsignature {In states where applicable)
© All rights rese

END 012
125595 (03/17) ‘Page 1 of 1
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ENDORSEMENT# 13 130

This endorsement, effective 12:01 am September 3. 2018 forms a part of
policy number 01-825-10-59

issued to EDUCATION CORPORATION OF AMERICA

by AIG Specialty Insurance Company

FORMS INDEX ENDORSEMENT

The contents of the Policy is comprised of the following forms:

EDITIO
FORM NUMBER DATE FORM TITLE
MNSCPT DIRECTORS & OFFICERS LIABILITY INSURANCE, EMPLOYMENT PRACTICES
LIABILITY INSURANCE, FIDUCIARY LIABILITY INSURANCE - DECLARATIONS
96555 01/15 TRIA DEC DISCLOSURE FORM
MNSCPT GENERAL TERMS AND CONDITIONS
MNSCPT D&0 COVERAGE SECTION
MNSCPT EPL COVERAGE SECTION
MNSCPT FL1 COVERAGE SECTION

06/08 SECURITIES CLAIM PANEL COUNSEL LIST
06/08 EMPLOYMENT PRACTICES CLAIM PANEL COUNSEL

99544 07/08 EMPLOYEE BENEFIT PLAN FIDUCIARY LIABILITY PANEL COUNSEL

97886 04/08 POLICYHOLDER NOTICE REGARDING E-DISCOVERY CONSULTANT SERVICES

96311 02/08 APPENDIX D - CRISIS MANAGEMENT COVERAGE FOR D&0 COVERAGE SECTION

99758 08/08 NOTICE OF CLAIM (REPORTING BY E-MAIL)

119679 09/15 ECONOMIC SANCTIONS ENDORSEMENT

95737 09/07 NUCLEAR ENERGY LIABILITY EXCLUSION ENDORSEMENT (ALL COVERAGE
SECTIONS) - |

99193 05/08 SPECIFIC INVESTIGATION-CLAIM-LITIGATION-EVENT OR. ACT EXCLUSION
(D80 EPL AND FLI COVERAGE SECTION)

MNSCPT CLASS ACTION OR MULTIPLE PLAINTIFF CLAIMS SEPARATE RETENTION

MNSCPT SPECIFIC ENTITY/INIDIVIDUAL EXCLUSION

95855 09/07 ADDITIONAL LISTED PLAN(S) ENDORSEMENT (AP) FLI COVERAGE SECTION

117285 02/14 AFFORDABLE CARE ACT (OBAMACARE) COVERAGE ENHANCEMENT

99560 07/08 PANEL COUNSEL FIRM LIST AMENDED (EPL COVERAGE SECTION)

MNSCPT HIGHER EDUCATION ENDORSEMENT

® All rights reserved

END 013
78859 (10/01) Page 1 of 2
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This endorsement, effective 12:01 am September 3. 2018
01-825-10-59

policy number

ENDORSEMENT# 13 131

forms a part of

issued to EDUCATION CORPORATION OF AMERICA

by AIG Specialty Insurance Company

FORMS INDEX ENDORSEMENT

The contents of the Policy is comprised of the following forms

FORM NUMBER
MNSCPT

125595

78859
ALL OTHER

78859 (10/01)

DITIO
DATE FORM TITLE

PROGRAM PARTICIPANT ENDORSEMENT - EDUCATION CORPORATION OF
AMERICA .

03/17 FEDERAL SHARE OF COMPENSATION UNDER TRIA AND CAP ON LOSSES
ENDORSEMENT

10/01 FORMS INDEX ENDORSEMENT
TERMS, CONDITIONS AND EXCLUSIONS REMAIN UNCHANGED

AUTHORIZED REPRESENTATIVE
Or Countersignature {In states where applicable)

END 013
Pagé 2 of2



Case 1:19-cv-04481-CC Document 2-3 Filed 10/04/19 Page 128 of 137
Case 5:18-cv-00388-TES Document 133 Filed 01/16/19 Pag

132

CLAIM REPORTING FORM
Issuing Company: AIG Specialty Insurance Company

Reported under Policy/Bond Number: 01-825-10-59 Date:

Type of Coverage: D&0O = E&O Fidelity

{complete the Fidelity Supplemental on
the next page)
iInsured's Name, as given on Policy Declarations (Face Page):

EDUCATION CORPORATION OF AMERICA

Contact Person

Title:

Phone: _( ) xt

eMail: @

Case or Claimant Name:

If the party involved is different from "Insured” Name (as given on Policy Declarations) state
relationship:

Insurance Broker/Agent: WILLIS OF NEW YORK. INC

Address 200 LTRFRTY STREET. 7TH FL
Address NEW YORK. NY 10281-1003
Contact: COURTNEY LOGAN Phone

eMail: MAILHUB@WILLISTOWERSWATSON.COM

Send Notice of Claims to AlG Phone (888) 602- 5246
Financial Lines Claims Fax: (866) 227- 1750
P.O. Box 25947 Email: c¢-Claim AlG.com

Shawnee Mission, KS 66225
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CLAIM REPORTING FORM
FIDELITY SUPPLEMENTAL

(Only complete this supplemental if the Claim is being reported under Fidelity Coverage)

Issuing Company: AIG Specialty Insurance Company

Reported under Policy/Bond Number 01-825-10-59

Date of Discovery Estimated Amount of loss
Cause of Loss: Employee Dishonesty Computer Fraud
Funds Transfer Robbery/Burglary
ID Theft Forgery
Client Property In Transit
ERISA Credit Card Forgery
Other if Other, describe:
Send Notice Of Claims To AlIG Phone (888) 602- 5246
Financial Lines Claims Fax: (866) 227- 1750
P.O. Box 25947 Email: c-Claim@AIG.com

Shawnee Mission, KS 66225

centralized Customer Link and Information Management
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EXHIBIT B

Proposed Order
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF GEORGIA
MACON DIVISION
VC MACON GA, LLC
Plaintiff,
v . Civil Action No. 5:18-¢v-00388-TES
VIRGINIA COLLEGE, LLC; and
EDUCATION CORPORATION OF
AMERICA,
Defendants.
ORDER GRANTING RECEIVER’S
EXPEDITED MOTION FOR ORDER CLARIFYING THAT
APPLY TO INSURANCE POLICY
This matter came to be heard upon the Receiver’ motion (the * ") for an order

clarifying that the injunction imposed by the Court in the Order Appointing Receiver and
Preliminary Injunction (the * . ™) (Doc. 26), as modified in the Supplemental
Order (the “Supplemental Order”) (Doc. 104), does not apply to the Policy' and authorizing AlG
to pay for an)‘1 Losses (as defined in the Policy), including the advancement of legal fees and
expenses, stemming from any Claim (as defined in the Policy). Upon‘ consideration of the
Motion; and it appearing that the noti.cé of the Motion provided is appropriate and sufficient
under the circumstances and that.no other or further notice need be given; and it appearing that
the relief requested is in the best interests of the Receivership Estate, its creditors, and other
parties in interest; and after due deliberation and sufficient cause appearing therefor,

IT IS HEREBY FOUND, DETERMINED AND ORDERED THAT:

' Unless otherwise defined herein, capitalized terms shall have the meaning given to them in the Motion.
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1. The findings and conclusions set forth herein constitute the Court’s findings of
fact and conclusions of law pursuant to Rule 52 of the Federal Rules of Civil Procedure (the
“Rules”).

2. To the extent any of the following findings of fact constitute conclusions of law,
they are adopted as such. To the extent any of the following conclusions of law constitute
findings of fact; they are adopted as such.

3. The Court has jurisdiction over this matter and over the property of the
Receivership Estate pursuant to Rule 66 of the Rules and this Court’s broad equitable powers.

4. Proper, timely, adequate, and sufficient notice of the Motion have been provided.
Such notice was sufficient and appropriate under the particular circumstances. No other or
further notice of the Motion or of the entry of this Order is necessary or shall be required.

5. A reasonable opportunity to object or be heard regarding the requested relief in
the Motion and this Order has been afforded to all entities who have appeared in this action.

6. The Motion is GRANTED.

7. To the extent the Policy and the proceeds from the Policy are property ‘of the
Receivership Estate, the injunction imposed by the Court in the Receivership Order, as modified
in the Supplemental Order, does not apply to the Policy or the proceeds therefrom.

8. Due to the Receivership, neither the Receiver nor the Receivership Entities are
required to pay the Retention (as defined in the Policy).

9. AIG is authorized to disburse proceeds in accordance with the terms and
conditions of the Policy, including the payment for any Losses, such as the advancement of legal

fees and expenses, stemming from any Claim under the Policy. '
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10. This Order shall be immediately effective and enforceable upon its entry and there
shall be no stay of execution or effectiveness of this Order, notwithstanding anything to the
contrary proscribed by applicable law.

1. -’f‘his Court zshall retaiﬁ jurisdiction with respect to all matters arising from or
related to the enforcément of this Order.

Dated:

U.S. District Court Judge
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General Civil and Domestic Relations Case Filing Information Form

O Superior or [3 State Court of GWINNETT

For Clerk Use Only
Date Filed 08-23-2019
MM-DD-YYYY

Plaintiff(s)
CHEATHAM MATTHEW
Last First Middle 1. Suffix Prefix
Last First Middle L. Suffix Prefix
Last First Middile 1. Suffix Prefix
Last First Middie L. Suffix Prefix

Plaintiff's Attorney CHRISTOPHER ARMOR

Case Number

CLERK OF STATE COURT

GWINNETT COUNTY, GEORGIA

County

19-C-06260-S6

Defendant(s)
VIRGINIA COLLEGE, LLC
Last First Middle I. Suffix
EDUCATION CORPORATION OF AMERICA
Last First Middle I. Suffix
Last First Middle I. Suffix
Last First Middle 1. Suffix

Bar Number 614061

Check One Case Type in One Box

General Civil Cases

Automobile Tort

Civil Appeal

Contract

Garnishment

General Tort

Habeas Corpus
Injunction/Mandamus/Other Writ
Landlord/Tenant

Medical Malpractice Tort
Product Liability Tort
Real Property
Restraining Petition
Other General Civil

mE00000o00000ooao

Domestic Relations Cases

Adoption
Dissolution/Divorce/Separate
Maintenance

Family Violence Petition
Paternity/Legitimation
Support - IV-D

Support - Private (non-lvV-D) -
Other Domestic Relations

ooooo 4aad

ment - One Case

O

Contempt

O Non-payment of child support,
medical support, or alimony

O Modification

0 Other/Administrative

19-C-06260-S6

8/26/2019 10:05 AM

Prefix

Prefix

Prefix

Prefix

Self-Represented OJ

Check if the action is related to another action(s) perding or previously pending in this court involving some or all
of the same parties, subject matter, or factual issues. If so, provide a case number for each.

Case Number

Case Number

I hereby certify that the documents i this filing, including attachments and exhibits, satisfy the requirements for
redaction of personal or confidential information in O.C.G.A. § 9-11-7.1.

Is an interpreter needed in this case? If so, provide the language(s) required.

Language(s) Required

Do you or your client need any disability accommodations? If so, please describe the accommaodation request.

Version 1.1.18
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CLERK OF STATE COURT

GWINNETT COUNTY, GEORGIA
19-C-06260-S6
9/12/2019 11:17 AM

AFFIDAVIT OF SERVICE AN
A TR N o
" T CLERK OF c
State of Georgia County of Gwinnett State Court

Case Number: 18-C-06260-S6

Plaintiff:
Matthew Cheatham

VS.

Defendant:
Virgina College, LLC

For:

Christopher Armor
Armor Law

160 Clairemont Avenue
Suite 200

Decatur, GA 30030

Received by Ancillary Legal Corporation on the 6th day of September, 2019 at 12:31 pm to be served on
Virginia College c/o National Registered Agents, 289 S Culver Street, Lawrenceville, GA 30046.

[, Christopher Todd Horton, being duly sworn, depose and say that on the 6th day of September, 2019 at
3:06 pm, I:

served Virginia College c/o National Registered Agents by delivering a true copy of the Summons,
Class Action Complaint and Demand for Jury Trial, Plaintiff's Exhibit A, General Civil and
Domestic Relations Case Filing Information Form to: National Registered Agents as Registered
Agent, BY LEAVING THE SAME WITH Linda Banks, as Process Specialist / Authorized Agent at the
address of: 289 S Culver Street, Lawrenceville, GA 30046 .

Additional Information pertaining to this Service:
9/6/2019 3:05 pm Perfected corporate service at 289 S Culver Street, Lawrenceville, GA 30046, by serving
Jane Richardscn, process specialist.

White female
Gray hair
55-60 years old
5'6" 170 Ibs
Wears glasses
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AFFIDAVIT OF 8§ E For 19-C-06260-S6

| am an agent of Ancillary Legal Corporation and am competent in all respects to testify regarding the
matters set forth herein. | have personal knowledge of the facts stated herein and know them to be true.|
have no interest in the outcome of this action and am not related to any of the parties. | am 18 or more
years of age and am authorized to serve process.

pher Todd Horton

Subscribed and Sworn to before me on the 7 rocess Server
day of by the affiant
who is Ancillary Legal Corporation
2900 Chamblee Tucker Road
Building 13
OTARY PUBL Atlanta, GA 30341

(404) 459-8006

Qur Job Serial Number: ANC-2019004192

vy Copynighl © 1992-2019 Database Servicas, Inc - Process Server's Tooibox V8 e
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GWINNETT COUNTY, GEORGIA

19-C-06260-S6
IN THE STATE COURT OF GWINNETT COUNTY So6/aone o) S0

STATE OF GEORGIA

CLERK OF STATE COURT

MATTHEW CHEATHAM

CIVIL ACTION
NUMBER: 19-C-06260-S6

PLAINTIFF

VS.
EDUCATION CORP. OF AMERICA

3660 Grandview Parkway
Birmingham, Alabama 35243

DEFENDANT

SUMMONS

TO THE ABOVE NAMED DEFENDANT:

?1(01(11 (zllre hereby summoned and required to file with the Clerk of said court and serve upon the Plaintiff's attorney, whose name
and address is:

CHRISTOPHER ARMOR

ARMOR LAW, LLC

P.0. BOX 451328

ATLANTA, GA 31145

an answer to the complaint which is herewith served upon you, within 30 days after service of this summons upon you, exclusive of
the day of service. If you fail to do so, judgment by default will be taken against you for the relief demanded in the complaint.

This 26TH day of AUGUST , 2019

Richard T. Alexander, Jr.,
Clerk of State Court

By

Deputy Clerk

INSTRUCTIONS: Attach addendum sheet for additional parties if needed, make notation on this sheet if addendum sheet is used.

SC-1 Rev. 2011
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Retrieved from: https://www.mvp.sos.ga.gov/MVP/voterDetails.do

MY VOTER PAGE

My Voter Page (/]
Geargia Voter 1D
BAAT THEW CHRISTOPHER CHEATHAM Precinct 015
THE LODGE AT DEER RUN
WOCDSTCCK. GA, 30189 7032 HUNTERS RIDGE
Race: Unknown WOODSTOCK, GA. 30189 - 0000
Gender Male Status: Active £rection Day poling place hours are 7 00 am - 7:00 pm. Stop Voter Fraud

Registration Date: 08122016

Click Here for Early Voting Locations and Tiunes
Click Here for Municipal Polling Place

NOTE: Non-specific rural may not be avatati
Elections Division
Llections Advisory Council
if you prefer to vote off site, mail or fax your absentee Candidates Elected: Officials Elected Statewide
batiot sicalion 10 your county registrar, District Maps: Congressional District Maps .
U.S. Congress: District 011
Click Here for an Absentee Ballot Application Georgia Senate: District 021
: Georgia VoteSafe
Click nere for At Georgia House: District 020
Judicial: Blue Ridge District
Commission: District 004
School: District 005
Ward: At Large

Click Here for Qualified Candidates

Please Note: Poiling places are subject o change. Always check your designated polling ptace location via this 'vebsite prior to going fo vote

Newly Registered Voters: Please review your registration date which is located under your name and address above. Yos must be registered on or
before the estabiished teadines 1o vote in upcoming elections. Please view the curment election calendar to confirm the first eiection i which you wil

be eligibie to vote.

05047775.1
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VOTER REGISTRATION OFFICE
400 EAST MAIN ST

CANTON GA 30114
PHONE: 770-479-0407

RETURN SERVICE REQUESTED

:‘SES%EDSZ';E ?gﬁ;ggg}g CHEROKEE COUNTY PRECINCT CARD
REG. Ne. 10839554 SIGN CARD AND KEEP FOR YOUR RECORDS
PRECINCT NAME: DEER RUN
POLLING PLACE: THE LODGE AT DEER RUN
7032 HUNTERS RIDGE
WOODSTOCK GA 30189 - 0000
CITY PRECINCT NAME: WOODSTOCK
POLLING PLACE: WOODSTOCK PUBLIC LIBRARY
7735 MAIN ST
WOODSTOCK GA 30188 - 0000
VOTING DISTRICTS:
011 021 020 BLRD 004 005 LRG
CONG SENAT HOUSE JUDIC COMMI SCHOL WARD

MATTHEW CHRISTOPHER CHEATHAM

WOODSTOCK GA 30189

ATTENTION: This is your NEW Voter Registration Precinct Card. It replaces any other Voter Card you
currently have in your possession. Keep for your records.
(Cut or fold on the dotted line for wallet card)
If you change your address within the YOUR NEW RESIDENCE ADDRESS WITHIN COUNTY

county, complete this form and mail to the (PLEASE PRINT)
return address on the front of this card.
Number Street Apartment
Note: Change of address must be
submitted at least 30 days preceding - -
any election. City Zip Code

If you move to another county or if there
is a change in your legal name, you must
complete a new voter registration
application in order to remain qualified to

Mailing Address (If Different)

Fold Here

vote. City Zip Code
This card may not be used as evidence -

to prove United States Citizenship or as| [ Daytime Date
identification to vote. (ref.1996 United

States Public Law 104-99) VOTER'S SIGNATURE

From the Secretary of State website, www.s0s.ga.gov, a registered voter with a valid
Georgia driver’s license or identification card issued by the GA Department of Driver
Services may change his or her name or address using Online Voter Registration. You may
also access Online Voter Registration by downloading the GA Votes app.
s Visit our website at www.mvp.sos.ga.gov/MVP, download the GA Votes app
or contact your local registrar’s office.

For Android For Apple
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION
MATTHEW CHEATHAM, )
on behalf of himself and all others )
similarly situated, )
)
Plaintiff, ) CIVIL ACTION NO.
)
V. )
)

VIRGINIA COLLEGE, LLC and ) JURY TRIAL DEMANDED
EDUCATION CORPORATION )
OF AMERICA, )
)
Defendants. )

ANSWER AND AFFIRMATIVE DEFENSES

Defendants Virginia College, LLC (“Virginia College”) and Education
Corporation of America (“ECA”) (collectively, “Defendants™), by and through
undersigned counsel, hereby submit this Answer to the Class Action Complaint
(“Complaint”) filed by Plaintiff Matthew Cheatham on behalf of himself and those
similarly situated.

Plaintiff entered into an agreement with Defendants in which he agreed to
both a mandatory arbitration agreement and a class action waiver provision.
Accordingly, Defendants submit this Answer without waiving, and specifically
preserving, their right to move this Court to compel individual arbitration of

Plaintift’s claims in the Complaint under the Federal Arbitration Act, 9 U.S.C. § 1,
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et seq., to deny class arbitration, and further to move this Court to dismiss and/or
strike Plaintiff’s class claims and/or deny certification of such claims.
INTRODUCTION!

1. Defendants admit that both Virginia College and ECA operated
colleges in the United States. Defendants lack knowledge or information concerning
the accuracy of the remaining allegations in Paragraph 1 and therefore denies those
allegations.

2. Defendants admit that the Accrediting Council for Independent
Colleges and Schools suspended Virginia College’s accreditation on December 4,
2018. Defendants deny the remaining allegations in Paragraph 2.

3. Defendants deny the allegations in Paragraph 3.

4. Defendants deny the allegations in Paragraph 4.

5. Defendants admit that Virginia College had campuses in Huntsville,
Alabama and Macon, Georgia. Defendants deny the remaining allegations in
Paragraph 5.

6. Defendants deny the allegations in Paragraph 6.

7. Defendants deny the allegations in Paragraph 7.

! Defendants include the headings set forth in the Complaint for reference purposes only.
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PARTIES, JURISDICTION, AND VENUE

8. Upon information and belief, Defendants admit the allegations in
Paragraph 8.

0. Defendants admit the allegations in Paragraph 9, except that they deny
that Virginia College’s principal place of business is in Montgomery, Alabama.
Virginia College was headquartered in Birmingham, Alabama.

10. Defendants admit the allegations in Paragraph 10.

11. Defendants admit the allegations in Paragraph 11.

12.  Defendants deny the allegations in Paragraph 12.

13. Defendants deny the allegations in Paragraph 13.

14. Defendants deny the allegations in Paragraph 14.

15. Defendants admit the allegations in Paragraph 15.

16. Defendants deny the allegations in Paragraph 16. The court order was
not entered on January 16, 2019 and it is not attached as Exhibit A.

17. The allegations in Paragraph 17 appears to be a quote from the
insurance policy. The insurance policy document speaks for itself. To the extent a
response is required, Defendants deny those allegations.

18. The allegations in Paragraph 18 appears to be an interpretation of the
insurance policy. The insurance policy document speaks for itself. To the extent a

response is required, Defendants deny those allegations.
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19. The allegations in Paragraph 19 appears to be an interpretation of the
insurance policy. The insurance policy document speaks for itself. To the extent a
response is required, Defendants deny those allegations.

20. The allegations in Paragraph 20 appears to be an interpretation of the
insurance policy. The insurance policy document speaks for itself. To the extent a
response is required, Defendants deny those allegations.

21. Defendants admit the AIG Policy is attached as Exhibit A to the
Receiver’s Expedited Motion for Order Clarifying That Court’s Injunction Does Not
Apply to Insurance Policy filed on January 16, 2019 in VC Macon GA, LLC v.

Virginia College, LLC, Education Corporation of America, 5:18-cv-00388 (M.D.

Ga).
22. Defendants admit the allegations of Paragraph 22.
PLAINTIFF MATTHEW CHEATHAM
23.  Upon information and belief, Defendants admit the allegations in
Paragraph 23.

24.  Defendants admit the allegations in Paragraph 24.

25. Defendants admit the allegations in Paragraph 25.

26. Defendants lack knowledge or information concerning the accuracy of
the allegations in Paragraph 26 and therefore deny those allegations.

27. Defendants lack knowledge or information concerning the accuracy of
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the allegations in Paragraph 27 and therefore deny those allegations.

28. Defendants lack knowledge or information concerning the accuracy of
the allegations in Paragraph 28 and therefore deny those allegations.

29. Defendants lack knowledge or information concerning the accuracy of
the allegations in Paragraph 29 and therefore deny those allegations.

30. Defendants lack knowledge or information concerning the accuracy of
the allegations in Paragraph 30 and therefore deny those allegations.

31. Defendants lack knowledge or information concerning the accuracy of
the allegations in Paragraph 31 and therefore deny those allegations.

32. Defendants lack knowledge or information concerning the accuracy of
the allegations in Paragraph 32 and therefore deny those allegations.

33. Defendants deny the allegations in Paragraph 33.

CLASS ALLEGATIONS

34. The allegations in Paragraph 34 constitute characterizations of the
Complaint to which no response is required. To the extent a response is required,
Defendants deny the allegations in Paragraph 34. Defendants further deny that the
certification of any class, under any applicable rule, is appropriate.

35. The allegations in Paragraph 35 and each subpart thereto constitute
characterizations of the Complaint to which no response is required. To the extent a

response is required, Defendants deny those allegations.
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36.

The allegations in Paragraph 36 constitute characterizations of the

Complaint to which no response is required. To the extent a response is required,

Defendants deny those allegations.

37.

The allegations in Paragraph 37 constitute characterizations of the

Complaint to which no response is required. To the extent a response is required,

Defendants deny those allegations.

38.

39.

Defendants deny the allegations in Paragraph 38.

Defendants deny the allegations in Paragraph 39 and each of the

subparagraphs thereto.

40.

4].

42.

43.

44.

45.

46.

47.

48.

Defendants deny the allegations in Paragraph 40.
Defendants deny the allegations in Paragraph 41.
Defendants deny the allegations in Paragraph 42.
Defendants deny the allegations in Paragraph 43.
Defendants deny the allegations in Paragraph 44.
Defendants deny the allegations in Paragraph 45.
Defendants deny the allegations in Paragraph 46.
Defendants deny the allegations in Paragraph 47.
COUNT I - NEGLIGENCE

Defendants adopt and expressly incorporate their responses to

Paragraphs 1-47 as if fully set forth herein.
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49.  Defendants deny the allegations in Paragraph 49.

50. Defendants admit that the Accrediting Council for Independent
Colleges and Schools suspended Virginia College’s accreditation on December 4,
2018. Defendants deny the remaining allegations in Paragraph 50.

51. Defendants deny the allegations in Paragraph 51.

52. Defendants deny the allegations in Paragraph 52.

53. Defendants deny the allegations in Paragraph 53.

54. Defendants deny the allegations in Paragraph 54.

55. Defendants deny the allegations in Paragraph 55.

56. The allegations in Paragraph 56 constitute conclusions of law to which
no response is required. To the extent a response is required, Defendants admit that
they owe certain duties to students under the law, but deny that any such duties were
breached.

57. Defendants deny the allegations in Paragraph 57.

58.  The allegations in Paragraph 58 constitute conclusions of law to which
no response is required. To the extent a response is required, Defendants admit that
they owe certain duties to students under the law, but deny that any such duties were
breached.

59. The allegations in Paragraph 59 constitute conclusions of law to which

no response is required. To the extent a response is required, Defendants admit that
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they owe certain duties to students under the law, but deny that any such duties were
breached.

60. The allegations in Paragraph 60 constitute conclusions of law to which
no response is required. To the extent a response is required, Defendants admit that
they owe certain duties to students under the law, but deny that any such duties were
breached.

61. Defendants deny the allegations in Paragraph 61.

62. The allegations in Paragraph 62 constitute conclusions of law to which
no response is required. To the extent a response is required, Defendants admit that
they owe certain duties to students under the law, but deny that any such duties were
breached.

63. Defendants deny the allegations in Paragraph 63.

64. Defendants deny the allegations in Paragraph 64.

65. Defendants deny the allegations in Paragraph 65.

COUNT II - BREACH OF CONTRACT

66. Defendants adopt and expressly incorporate their responses to
Paragraphs 1-65 as if fully set forth herein.

67. Defendants admit that Plaintiff and former students and online students
entered into contracts with Defendants. Defendants deny the remaining allegations

in Paragraph 67.
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68. Defendants admit that Plaintiff and former students and online students
entered into contracts with Defendants. Those contracts speak for themselves. To
the extent a response is required, Defendants deny the remaining allegations in
Paragraph 68.

69. Defendants admit that Plaintiff and former students and online students
entered into contracts with Defendants. Those contracts speak for themselves. To
the extent a response is required, Defendants deny the remaining allegations in
Paragraph 69.

70.  Defendants deny the allegations in Paragraph 70.

71.  Defendants deny the allegations in Paragraph 71.

72.  Defendants deny the allegations in Paragraph 72.

73. Defendants deny the allegations in Paragraph 73.

74.  Defendants deny the allegations in Paragraph 74.

75. Defendants deny the allegations in Paragraph 75.

COUNT III - UNJUST ENRICHMENT

76. Defendants adopt and expressly incorporate their responses to
Paragraphs 1-75 as if fully set forth herein.

77.  Defendants admit Plaintiff and at least some former students and online
students paid tuition to Defendants while enrolled. Defendants deny the remaining

allegations in Paragraph 77.
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78.  Defendants deny the allegations in Paragraph 78.

79.  Defendants deny the allegations in Paragraph 79.

80. Defendants deny the allegations in Paragraph 80.

ANY ARBITRATION AGREEMENTS ARE UNENFORCEABLE

In 99 81-86 of the Complaint, Plaintiff claims that his claims, and the claims
of putative class members, should be allowed to proceed in court, rather than be
arbitrated as Plaintiff and putative class members agreed, based on certain federal
regulations. Plaintiff essentially is asking this Court to interpret and declare those
federal regulations to allow his claims to proceed in court. Defendants dispute
Plaintiff’s position.

81.  The allegations in Paragraph 81 constitute conclusions of law to which
no response is required. To the extent a response is required, Defendants deny those
allegations.

82.  The allegations in Paragraph 82 constitute conclusions of law to which
no response is required. To the extent a response is required, Defendants deny those
allegations.

83. Defendants deny the allegations in Paragraph 83.

84.  The allegations in Paragraph 84 constitute conclusions of law to which
no response is required. To the extent a response is required, Defendants deny those

allegations.

10
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85.  The allegations in Paragraph 85 constitute conclusions of law to which
no response is required. To the extent a response is required, Defendants deny those
allegations.

86.  The allegations in Paragraph 86 constitute conclusions of law to which
no response is required. To the extent a response is required, Defendants deny those
allegations.

PRAYER FOR RELIEF

Defendants deny that Plaintiff or any members of the proposed classes are
entitled to any of the requested relief set forth in Plaintiff’s prayer for relief and
each of the subparagraphs (a-j) thereto.

AFFIRMATIVE DEFENSES

Defendants deny each and every allegation contained in Plaintiff’s Complaint
not specifically admitted or denied, or otherwise responded to, in their Answer and
Affirmative Defenses, or in any amendment or supplement to their Answer and
Affirmative Defenses, and demand strict proof of each and every allegation
contained in Plaintiff’s Complaint, including strict proof as to the nature and extent
of the injuries and damages alleged.

Defendants specifically reserve the right to assert additional affirmative
defenses as warranted based on any clarification or modification of the allegations

or on facts later learned, discovered, pled or offered.

11



Case 1:19-cv-04481-CC Document 2-5 Filed 10/04/19 Page 13 of 25

FIRST AFFIRMATIVE DEFENSE

Defendants plead the applicability of the Federal Arbitration Act, 9 U.S.C. §
1, et seq., to any and all claims made against them that fall within any arbitration
provision contained in any applicable contract or agreement. This Answer i1s filed
without waiving, and specifically reserving, the right to arbitrate any claims covered
by any arbitration provision.

SECOND AFFIRMATIVE DEFENSE

All of Plaintiff’s claims on behalf of the proposed class are barred because
Plaintiftf and Defendants entered a written agreement signed by Plaintiff that
included a class action waiver whereby each party agreed to bring claims against the
other only in an individual capacity.

THIRD AFFIRMATIVE DEFENSE

Neither Plaintiff nor any purported class member has suffered, and none will
suffer, any injury to a legally protected or cognizable interest by reason of the
conduct of Defendants as alleged in the Complaint.

FOURTH AFFIRMATIVE DEFENSE

Defendants deny they owed Plaintiff and some or all members of the proposed
class any legal duty; however, even if any such duty were determined to exist,

Defendants deny breaching the same.

12
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FIFTH AFFIRMATIVE DEFENSE

Plaintiff’s claims, and those of some or all of the other persons he purports to
represent, against Defendants are not appropriate for resolution through class action
practice under Rule 23 of the Federal Rules of Civil Procedure or any other
applicable rule, state or otherwise.

SIXTH AFFIRMATIVE DEFENSE

Plaintiff, and some or all of the other persons he purports to represent, cannot
demonstrate that irreparable harm will result without the granting of permanent
injunctive relief and that any harm will not be compensable by money damage
therefore any claim for injunctive relief cannot stand.

SEVENTH AFFIRMATIVE DEFENSE

The Complaint, and each and every count thereof, fails to state a claim against
Defendants.

EIGHTH AFFIRMATIVE DEFENSE

Plaintiff’s claims, and those of some or all of the other persons he purports to
represent, are barred by the applicable statutes of limitation and/or statute of repose.

NINTH AFFIRMATIVE DEFENSE

Some or all of Plaintiff’s claims, and those of some or all of the other persons
he purports to represent, are barred by the doctrines of accord and satisfaction,

waiver, estoppel, ratification, consent, release, acquiescence, economic loss,

13
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necessity, frustration of purpose, laches and unclean hands.

TENTH AFFIRMATIVE DEFENSE

All of Plaintiff’s claims are precluded on the ground that Plaintiff and some
or all members of the proposed class lack standing to bring some or all of the claims
set forth in the Complaint.

ELEVENTH AFFIRMATIVE DEFENSE

Some or all of Plaintiff’s claims, and those of some or all of the other persons
he purports to represent, are barred by the statute of frauds.

TWELFTH AFFIRMATIVE DEFENSE

Plaintiff, and some or all of the other persons he purports to represent, failed
to mitigate any of their alleged damages.

THIRTEENTH AFFIRMATIVE DEFENSE

Plaintiff, and some or all of the other persons he purports to represent, is not
entitled to attorneys’ fees, costs, or expenses for any claim asserted against
Defendants in this action.

FOURTEENTH AFFIRMATIVE DEFENSE

Each count of the Complaint is barred because Defendants fully performed all
of their contractual obligations to Plaintiff and other persons he purports to represent.

FIFTEENTH AFFIRMATIVE DEFENSE

Plaintiff, and the other persons he purports to represent, suffered no damages

14
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because of any act or omission of Defendants.

SIXTEENTH AFFIRMATIVE DEFENSE

Plaintiff’s action or inaction and/or the actions of the proposed class members
caused or contributed to the alleged damages.

SEVENTEENTH AFFIRMATIVE DEFENSE

Defendants acted in good faith at all times, and did not accidentally,
negligently, wantonly, recklessly, knowingly, willfully, or fraudulently commit any
act, without any information, or directly or indirectly induce any act or inaction that
created liability to Plaintiff or any other person he purports to represent.

EIGHTEENTH AFFIRMATIVE DEFENSE

Class certification is inappropriate because of conflicts of interest between
Plaintiff and the members of the putative class and/or between and among members
of the putative class.

NINETEENTH AFFIRMATIVE DEFENSE

Class certification is inappropriate because the Plaintiff and/or Plaintiff’s

counsel are inadequate representatives of the members of the putative class.

TWENTIETH AFFIRMATIVE DEFENSE

To the extent special damages are sought, such damages may never be the
subject of class treatment under Rule 23 of the Federal Rules of Civil Procedure or

any state rule.

15
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TWENTY-FIRST AFFIRMATIVE DEFENSE

The Complaint fails to adequately define any class of persons who could
properly maintain this action as a class action.

TWENTY-SECOND AFFIRMATIVE DEFENSE

Class certification is inappropriate because there is a lack of commonality of
questions of law and/or questions of fact.

TWENTY-THIRD AFFIRMATIVE DEFENSE

Class certification is inappropriate because there is a lack of typicality.

TWENTY-FOURTH AFFIRMATIVE DEFENSE

Class certification is inappropriate because there are likely to be difficulties
in the management of the proposed class action.

TWENTY-FIFTH AFFIRMATIVE DEFENSE

Class certification is inappropriate because the claims and types of relief
alleged by Plaintiff on his behalf and that of the putative class are matters in which
individual questions of fact and law predominate over common questions.

TWENTY-SIXTH AFFIRMATIVE DEFENSE

Class certification is inappropriate because the claims and types of relief
alleged by Plaintiff are not common to or typical of any claims of the members of

the putative class which Plaintiff purports to represent.

16
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TWENTY-SEVENTH AFFIRMATIVE DEFENSE

Class certification is inappropriate because the Plaintiff has not, and cannot,
show that class treatment of the claims alleged and relief sought is superior to other
methods of the adjudicating the dispute.

TWENTY-EIGHTH AFIRMATIVE DEFENSE

Plaintift has not expressly requested punitive damages in his Complaint. In
the even that Plaintiff nonetheless is allowed to make a claim for punitive damages,
Defendants deny that they are guilty of any conduct that would entitle Plaintiff, and
some or all of the other persons he purports to represent, to recover punitive

damages.

TWENTY-NINTH AFFIRMATIVE DEFENSE

Plaintiff has not expressly requested punitive damages in his Complaint. In
the even that Plaintiff nonetheless is allowed to make a claim for punitive damages,
Defendants aver that any award of punitive damages to the Plaintiff, and some or all
of the other persons he purports to represent, in this case would be in violation of the
constitutional safeguards provided to Defendants under the Constitution of the State
of Georgia.

THIRTIETH AFFIRMATIVE DEFENSE

Plaintift has not expressly requested punitive damages in his Complaint. In

the even that Plaintiff nonetheless is allowed to make a claim for punitive damages,

17
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Defendants aver that any award of punitive damages in this case would be in
violation of the constitutional safeguards provided to Defendants under the
Constitution of the United States of America.

THIRTY-FIRST AFFIRMATIVE DEFENSE

Plaintiff has not expressly requested punitive damages in his Complaint. In
the even that Plaintiff nonetheless is allowed to make a claim for punitive damages,
Plaintiff is not entitled to punitive damages. Plaintiff cannot meet the requirements
of O.C.G.A. § 51-12-5.1, and as a result, punitive damages may not be awarded in
this case. Without waiving their denial of liability to Plaintiff, including without
limitation their denial of any liability for punitive damages, Defendants plead the
limitations on punitive damages imposed by O.C.G.A. § 51-12-5.1. The award of
punitive damages pursuant to a procedure which fails to provide a reasonable limit
on the amount of the award against the Defendants violates the Due Process Clause
of the Fourteenth Amendment of the United States Constitution and the Due Process
Clause of Article I, Section 1, Paragraph 1 of the Georgia Constitution. The award
of punitive damages under a procedure which results in the imposition of different
penalties for the same or similar acts violates the Equal Protection Clause of the
Fourteenth Amendment of the United States Constitution. The procedures pursuant
to which punitive damages are awarded are unconstitutionally vague. Punitive

damages are not available for breach of contract.

18
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THIRTY-SECOND AFFIRMATIVE DEFENSE

Plaintift has not expressly requested punitive damages in his Complaint. In
the event that Plaintiff nonetheless is allowed to make a claim for punitive damages,
the imposition of punitive damages in this case will constitute an excessive fine in
violation of the Eighth Amendment of the Constitution of the United States and Due
Process Clause of Article I, Section 1, Paragraph 1 of the Georgia Constitution.

THIRTY-THIRD AFFIRMATIVE DEFENSE

Plaintift has not expressly requested punitive damages in his Complaint. In
the event that Plaintiff nonetheless is allowed to make a claim for punitive damages,
the imposition of punitive damages in this case is unconstitutional under the due
process clause of the Fourteenth Amendment of the Constitution of the United States
for the following reasons, jointly and separately: (1) The punitive damages sought
in this case are vastly disproportionate to the actual damages allegedly sustained by
the Plaintiff, and some or all of the other persons he purports to represent; (2) The
imposition of punitive damages in this case constitutes an arbitrary and capricious
taking of Defendants’ property with no rationally stated purpose; (3) Allowing a jury
to award punitive damages with unfettered discretion is inconsistent with due
process; and, (4) Such damages are vague and ambiguous and are not rationally

related to any legitimate government interest.

19
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THIRTY-FOURTH AFFIRMATIVE DEFENSE

Plaintift has not expressly requested punitive damages in his Complaint. In
the event that Plaintiff nonetheless is allowed to make a claim for punitive damages,
any award of punitive damages in this case would be subject to scrutiny under the
factors set forth in Cooper Indust., Inc., v. Leatherman Tool Group, Inc., 532 U.S.
424 (2001); BMW of North America, Inc. v. Gore, 517 U.S. 599 (1996), and the
application thereof in BMW of North America, Inc. v. Gore, 701 So. 2d 507 (Ala.
1997); and State Farm Mut. Auto Ins. Co. v. Campbell, 538 U.S. 408 (2003)

THIRTY-FIFTH AFFIRMATIVE DEFENSE

Plaintiff has not expressly requested punitive damages in his Complaint. In
the event that Plaintiff nonetheless is allowed to make a claim for punitive damages,
any jury making an award of punitive damages in this case must consider the factors
set forth in Cooper Indust., Inc., v. Leatherman Tool Group, Inc., 532 U.S. 424
(2001); BMW of North America, Inc. v. Gore, 517 U.S. 599 (1996), and the
application thereof in BMW of North America, Inc. v. Gore, 701 So. 2d 507 (Ala.
1997); and State Farm Mut. Auto Ins. Co. v. Campbell, 538 U.S. 408 (2003)

THIRTY-SIXTH AFFIRMATIVE DEFENSE

Plaintiff has not expressly requested punitive damages in his Complaint. In
the event that Plaintiff nonetheless is allowed to make a claim for punitive damages,

any jury award of punitive damages in this case would be unconstitutional under

20
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Cooper Indust., Inc., v. Leatherman Tool Group, Inc., 532 U.S. 424 (2001); BMW
of North America, Inc. v. Gore, 517 U.S. 599 (1996), and the application thereof in
BMW of North America, Inc. v. Gore, 701 So. 2d 507 (Ala. 1997); and State Farm
Mut. Auto Ins. Co. v. Campbell, 538 U.S. 408 (2003).

THIRTY-SEVENTH AFFIRMATIVE DEFENSE

Plaintiff’s claims, and those of some or all of the other persons he purports to
represent, are barred in whole or in part under the doctrine of impossibility.

THIRTY-EIGHTH AFFIRMATIVE DEFENSE

Plaintiff’s claims, and those of some or all of the other persons he purports to
represent, are barred in whole or in part under the doctrine of impracticability.

THIRTY-NINTH AFFIRMATIVE DEFENSE

Plaintiff’s claims, and those of some or all of the other persons he purports to
represent, are barred because any injuries he suffered were not due to the Defendants.

FORTIETH AFFIRMATIVE DEFENSE

Defendants avail themselves to all defenses, in whole or in part, available
under the Higher Education Act of 1965, 20 U.S.C. § 1001 et seq.

FORTY-FIRST AFFIRMATIVE DEFENSE

The Department of Education rule and regulations referenced in the
Complaint, 99 81-86 conflict with and/or are preempted by the Federal Arbitration

Act,9 U.S.C. § 1, et seq., in that they, inter alia, disfavor arbitration and they ignore
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the FAA’s federal substantive law stating that arbitration is a matter of contract and
that arbitration agreements must be enforced as written. The Department’s condition
on payment serves no reasonable or legitimate purpose, is impermissibly coercive,
and 1s not a permissible spending condition under the Spending Clause of the United
States Constitution, U.S.C.A. Const. Art. 1, §8, cls. 1, 3. The Department of
Education, in promulgating the rule and regulations, exceeded the Department of
Education’s statutory authority, exceeded the authority delegated to it by Congress,
and violated the Administrative Procedures Act. Under Epic Sys. Corp. v. Lewis,
138 S. Ct. 1612 (2018), the Department of Education lacks the authority to preclude
schools from enforcing arbitration agreements that are valid and enforceable under
the FAA. Further, the rule and regulations violate Article 1, section 1 of the United
States Constitution in that they are an impermissible assumption of legislative power
by the Department of Education.

FORTY-SECOND AFFIRMATIVE DEFENSE

Plaintift has no private right of action, nor standing, under the Higher
Education Act to enforce the Department of Education’s rule/regulations referenced
in the Complaint, 99 81-86.

Defendants reserve the right to assert other defenses as the matter proceeds.

WHEREFORE, Defendants, through the undersigned, respectfully request the

Court to enter an order dismissing Plaintiff’s Complaint, awarding Defendants the
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costs expended herein, and granting such relief as the Court deems just and proper.

Dated: October 4, 2019

Respectfully submitted,

/s/ Alexander B. Feinberg

Alexander B. Feinberg (Georgia Bar No. 956505)
MAYNARD, COOPER & GALE, P.C.

1901 Sixth Avenue North

2400 Regions/Harbert Plaza

Birmingham, Alabama 35203-2602

(205) 254-1000

(205) 254-1999 (fax)
afeinberg(@maynardcooper.com

Attorney for Defendants
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CERTIFICATE OF SERVICE

I hereby certify that on October 4, 2019, a copy of the above and foregoing
was filed with the United States District Court for the Northern District of Georgia
using the CM/ECF system which sent notification to all counsel of record, including:

Christopher N. Armor

Armor Law, LLC

160 Clairemont Avenue, Suite 200
Decatur, Georgia 30030
Chris.amor(@amorlaw.com

James W. Hurt, Jr.

Hurt Stolz, P.C.

1551 Jennings Mill Road
Suite 3100-B

Watkinsville, Georgia 30677
Jhurt@hurtstolz.com

Attorneys for Plaintiff

/s/ Alexander B. Feinberg
Of Counsel
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