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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
JERRY CASTILLO,
on behalf of himself and o
others similarly situated; CASENO.: 11 =¢v~ 2200 = 0RL~ [ARICATE
Plaintiff,
FLSA COLLECTIVE ACTION
V.

TUESDAY MORNING, INC,,
a Foreign Profit Corporation,

DEFENDANT.
/

COMPLAINT AND DEMAND FOR JURY TRIAL

Plaintiff, JERRY CASTILLO, on behalf of himself and others similarly situated, by and
through his undersigned counsel, sues Defendant, TUESDAY MORNING, INC., and in support
thereof states as follows:

Jurisdiction and Venue

1. This is an action for damages by Plaintiff, on behalf of himself and others similarly
situated, against his employer for violations of the Fair Labor Standards Act of 1938, 29 U.S.C.
§§ 201, et seq. (“FLSA”). This Court has jurisdiction over Plaintiff’s claims pursuant to 29 U.S.C.
§ 216(b) and 28 U.S.C. § 1331.

2. Venue is proper in this Court pursuant to Local Rule 1.02(c) of the Local Rules of
the Middle District of Florida. Venue is proper in this District because a substantial part of the
events giving rise to the instant action occurred in Orange County, Florida. At all times material
to the instant action, Defendant has conducted substantial, continuous, and systematic commercial

activities in Orange County, Florida.
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Parties and Factual Allegations

3. Plaintiff is an individual sui juris, residing in Orange County, Florida.

4, Plaintiff is an employee of Defendant as defined by 29 U.S.C. 203(e).

5. Plaintiff has been employed by Defendant from 2011, through the present.

6. Plaintiff’s job title is Store Manager.

7. As Store Manager, Plaintiff is severely limited in the number of labor hours he may
use to staff the store, and as a result spends a majority of his time performing the work of lower-
level employees such as cashiers and customer service associates.

8. Upon information and belief, all Store Managers employed by Defendant are
subject to the policy outlined in paragraph 7, and as such, spend a majority of their time performing
the work of lower-level employees such as cashiers and customer service associates.

9. Plaintiff’s primary job duties and responsibilities require Plaintiff to spend a
majority of his time performing manual labor and/or non-managerial duties such as stocking
shelves, unloading deliveries, cleaning, operating the cash register, and other customer service
related tasks.

10.  Plaintiff’s and other Store Managers’ job duties and responsibilities do not qualify
Plaintiff or other Store Managers for any exemption from overtime compensation under the FLSA.

11.  Plaintiff’s and other Store Managers’ job duties and responsibilities require
Plaintiff and other Store Managers to engage in commerce and/or use the tools of commerce.

12.  Defendant is a Foreign Profit Corporation operating a business, among other
locations, in Orange County, Florida.

13.  Defendant is an employer of Plaintiff and other Store Managers as defined by 29

U.S.C. 203(d).
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14. At all relevant times Defendant directly, or through its agents or other persons,
employed Plaintiff and other Store Managers, and exercised control over the wages, hours, and
working conditions of the same.

15. Defendant is an enterprise engaged in commerce as defined by 29 U.S.C. 203(s),
who upon information and belief has annual gross business done of not less than $500,000.

16.  Throughout his employment, Plaintiff has regularly worked hours in excess of forty
(40) hours in a week.

17.  Upon information and belief, all Store Managers employed by Defendant regularly
work hours in excess of forty (40) hours in a week.

18.  Defendant has failed to pay Plaintiff and other Store Managers for all hours worked
in excess of forty (40) hours per week at a rate of not less than one-and-one-half times Plaintiff’s
and Store Managers’ regular rate, but has instead paid Plaintiff and other Store Managers only
their salary.

19.  Plaintiff and other Store Managers have suffered substantial losses due to
Defendant’s failure to pay overtime compensation in violation of the FLSA.

20.  Upon information and belief, for the three-year period preceding the filing of the
instant action, Defendant has willfully violated the FLSA in regard to all its employees employed
as Store Managers, Plaintiff included, by misclassifying Store Managers as exempt from overtime
compensation under the FLSA, and by failing to pay Store Managers at a rate of not less than one-
and-one-half times their regular rate for all hours worked in excess of forty (40) hours per week.

21.  Plaintiff has retained LYTLE & BARSZCZ to represent him in this matter and has

agreed to pay said firm reasonable attorney’s fees for its services.
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COUNT 1
Failure to Pay Overtime

Compensation in Violation of the FLSA

22.  Plaintiff repeats and incorporates by reference the allegations set forth in
Paragraphs 1 through 21 above, as if fully set forth herein.

23.  Plaintiff is an employee of Defendant.

24.  Plaintiff’s job duties and responsibilities do not qualify Plaintiff for any exemption
from overtime compensation under the FLSA.

25.  Plaintiff’s job duties and responsibilities require Plaintiff to engage in commerce
and/or use the tools of commerce.

26.  Defendant is an employer of Plaintiff.

27.  Defendant is an enterprise engaged in commerce, who upon information and belief
has annual gross business done of not less than $500,000.

28.  Since beginning employment with Defendant, Plaintiff has regularly worked hours
in excess of forty (40) hours per week.

29.  Defendant has failed to pay Plaintiff for all hours worked in excess of forty (40)
hours per week at a rate of not less than one-and-one-half times Plaintiff’s regular rate, but has
instead paid Plaintiff only his salary.

30.  Plaintiff has suffered substantial losses due to Defendant’s failure to pay overtime
compensation in violation of the FLSA.

31.  Upon information and belief, for the three-year period preceding the filing of the
instant action, Defendant has willfully violated the FLSA in regard to all its employees employed

as Store Managers, Plaintiff included, by misclassifying Store Managers as exempt from overtime
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compensation under the FLSA, and by failing to pay Store Managers at a rate of not less than one-

and-one-half times their regular rate for all hours worked in excess of forty (40) hours per week.

WHEREFORE, Plaintiff, on behalf of himself and others similarly situated, demands

judgment against Defendant for the following:

a.

b.

Certification of this action as a collective action brought pursuant to 29 U.S.C. § 216(b);
Designation of Plaintiffs as representatives of the FLSA Collective Action;

That the Plaintiff be allowed to give notice of this collective action, or that this Court
issue such notice at the earliest possible time; to all past and present Store Managers
employed by the Defendant at any time during the three (3) year period immediately
preceding the filing of this Complaint, through and including the date of this Court's
issuance of the Court Supervised Notice;

That all past and present members of the Plaintiff Collective Class be informed of the
nature of this collective action, and similarly situated employees’ rights to join this
lawsuit if they believe that they were or are misclassified as exempt employees;
Equitable tolling of the statute of limitations for all potential opt-in Plaintiffs from the
date of filing this Complaint until the expiration of the deadline for filing consent to
sue forms pursuant to 29 U.S.C. § 216(b);

Unpaid overtime proven to be due and owing;

An additional amount equal to unpaid overtime proven to be due and owing in
liquidated damages;

Prejudgment interest in the event liquidated damages are not awarded;

Reasonable attorneys’ fees and costs; and

Such other relief as this Court finds just and equitable.
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DEMAND FOR JURY TRIAL

Plaintiff demands a jury trial on all issues so triable.

Respectfully submitted this 28" day of December 2017.

Mary E. Lytle, Esq.

Florida Bar No. 0007950
David V. Barszcz, Esq.
Florida Bar No. 0750581
Robert N. Sutton, Esq.
Florida Bar No. 0121688
LYTLE & BARSZCZ, P.A.
543 N. Wymore Road, Ste. 103
Maitland, Florida 32751
Telephone: (407) 622-6544
Facsimile: (407) 622-6545
mlytle@lblaw.attorney
dbarszcz@lblaw.attorney
rsutton@lblaw.attorney

Counsel for Plaintiffs
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