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IN THE U.S. DISTRCIT COURT, MIDDLE DISTRICT OF
FLORIDA, TAMPA DIVISION

Cassidy Caraker, Leslie Delatorre,
Nenetta McManus, Romona Moreno, | Case No:
and Lidia Ramirez, on behalf of
themselves and on behalf of all similarly
situated individuals,

Plaintiff{(s)

3 TNG L‘#o‘?:\’?—S'SSS
Alex of Polk County, Inc., Mihalis
Houvardas, and Maria Guadalupe
Arroyo Delgado,

Defendant(s)

COLLECTIVE ACTION COMPLAINT AND DEMAND FOR
JURY TRIAL

Plaintiffs, Cassidy Caraker, Leslie Delatorre, Nenetta McManus, Romona
Moreno, and Lidia Ramirez, for themselves and on behalf of all others similarly situated,
sue Defendants, Alex of Polk County, Inc. (“Alex”), Mihalis Houvardas, and Maria
Guadalupe Arroyo Delgado and state as follows:

JURISDICTION
1. This Court has subject matter jurisdiction over Count I pursuant to 28

US.C. § 1331, which gives this Court jurisdiction over claims arising under federal law.

2. This Court has subject matter jurisdiction over Counts II and III pursuant
to 28 US.C. § 1331, as well as 29 US.C. 216(b), the jurisdictional provision of the Fair
Labor Standards Act (“FLSA”), and 28 US.C. sec. 2201-2202, the Federal Declaratory
Judgment Act.
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3. This Court has subject matter jurisdiction over the remaining counts of this
Complaint, which arise under state law, pursuant to 28 US.C. § 1367, which authorizes
supplemental jurisdiction over certain state law claims. The remaining counts form part of

the same case or controversy as the federal law claims in Counts I-III.

PARTIES
4. At all material times, Defendant Alex was a Florida corporation with its

principal place of business in Polk County, Florida.

5. Defendant Alex operates a restaurant under the trade name “SOUTHEAST
EATERY” in Winter Haven, Polk County, Florida.

6. At all material times, Defendant Houvardas was and is an individual resident
of Polk County, Florida.

7. At all material times, Defendant Delgado was and is an individual resident
of Polk County, Florida.

8. Plaintiffs worked for Defendant Alex at Southeast Eatery as servers.

9. During the time period at issue in this lawsuit, Defendants Houvardas and

Delgado had operational control over Defendant Alex’s day-to-day functions, including
determining compensation of servers, hiring and discharging servers, controlling servers,
complying with applicable tax laws, and establishing the terms and conditions of

employment.

COMMON ALLEGATIONS

10.  Plaintiffs received a base hourly wage from the Defendants.
11.  In addition, Plaintiffs would earn and retain tips from customers.

12.  Tips came in two forms. Some tips were cash tips left on their tables by

customers. Other tips were credit card tips, which customers charged to their credit cards.
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13. Credit card tips were recorded by the point of sale (“POS”) system on a

per-transaction basis as the cards were swiped.

14. Cash tips were manually recorded by each server in the POS system at the
end of their shifts.

15.  With respect to cash tips, Defendants would require Plaintiffs to artificially
increase the amount of cash tips reported in order to give the appearance that Plaintiffs
were making at least the required minimum wages, regardless of whether they actually

received at least minimum wage.

16.  With respect to credit card tips, the tips captured and recorded by the POS

system were presumably accurate, so that customer’s cards could be accurately charged.

17. However, for accounting purposes, in addition to the inflated cash tips,
Defendants would also inflate the amount of credit card tips by reporting a higher amount

to the payroll service than was captured by the POS system.

18.  Thus, when Plaintiffs received their pay stubs from Defendants, the amount

of tip wages shown on their pay stubs would exceed the amount of tips actually received.

19. Further, when Plaintiffs received their annual IRS W-2 forms from
Defendants, the amount of tip wages shown on the W-2s would exceed the amount of tips

actually received.

20.  This caused Plaintiffs to have to pay more in taxes than they would have

owed if the tips had been accurately reported.

21.  Plaintiffs have retained the undersigned attorney to represent them in this

litigation and agreed to pay a reasonable fee for his services.

COUNT I - VIOLATION OF 26 U.S.C § 7434 -
INDIVIDUAL RELIEF

22.  DPlaintiffs restate the allegations of paragraphs 1 through 21, above.
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23, This is a claim for individual relief on behalf of each of the named
Plaintiffs

24.  The Defendants have violated 24 US.C. § 7434 by filing informational

returns that over-reported Plaintiff’s tips.

25. Plaintiffs have suffered damages because of Defendants’ actions, including,
but not limited to, excessive taxes withheld and paid, additional accounting and tax

reparation costs, and attorneys’ fees and costs.
prep y

26.  Pursuant to 26 US.C § 7434, Plaintiffs are each entitled to the greater of

$5000 or their actual damages, costs, and attorneys’ fees.

COUNT II — COLLECTIVE ACTION FOR VIOLATION
OF FLSA

27.  Plaintiffs restate the allegations of paragraphs 1 through 21, above.

28. This is a collective action on behalf of the named Plaintiffs as well as all

other servers who worked for Defendants in the past three years. Alternatively, the named

Plaintiffs pursue this count individually.

29. At all material times, Plaintiffs were “employees” of Alex as defined by the
FLSA.

30. At all material times, Defendant Alex was an “employer” of Plaintiffs as
defined by the FLSA.

31. At all material times, Defendant Alex was “engaged in commerce” as

defined by the FLSA.

32. At all material times, Defendant Houvardas was an “employer” as defined
by the FLSA.

33. At at all material times, Defendant Delgado was an “employer” as defined
by the FLSA.
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34.  The annual gross revenue of Defendants was in excess of $500,000 per year

during the time period at issue in this lawsuit.

35.  Therefore, Defendants are subject to enterprise coverage under the FLSA
pursuant to 29 U.S.C. § 203(s)(1)(B).

36.  In addition, and as an alternative theory of FLSA coverage, Plaintiffs were
each individually engaged in commerce within the meaning of the FLSA at all material
times, because they, without limitation, served food that had moved in interstate commerce
and processed credit card transactions using systems and instrumentalities of interstate

commerce. Therefore, Plaintiffs were each subject to individual coverage under the FLSA.

37.  The additional persons who may become plaintiffs in this action are or were

also servers employed by Defendants in the past three years.

38.  Plaintiffs were paid less than the applicable minimum wage because
Defendants relied upon a credit for tips as described in 29 US.C. § 203(m)(2), a provision
of the FLSA.

39.  However, the tip credit authorized by the FLSA is inapplicable, in whole or

in part, to Plaintiffs for several independent reasons.

40. First, during many weeks, the Plaintiffs’ regular wages, plus their tips, were
insufficient to meet the minimum wage requirements of either the FLSA or the Florida

Constitution.

41.  Second, Defendants required Plaintiffs to participate in an unlawful tip
pool, which invalidates the claimed tip credit.

42.  Third, as described above, Defendants routinely required Plaintiffs to keep
inaccurate and inflated records of their cash tips, to give the appearance that the minimum

wage requirements were satisfied when, in fact, they were not.

43.  Fourth, Defendants required Plaintiffs to perform substantial duties for

which they did not receive tips, such as (without limitation) cleaning, and for which the
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application of a tip credit is unlawful, and for which Defendants failed to pay minimum

wages required by the FLSA.

44.  The Defendants have violated the FLSA by failing to pay the Plaintiffs the

required minimum wages under the FLSA.

45.  The Defendants have also failed to comply with the record-keeping
requirements of the FLSA by failing to accurately track and record the Plaintiffs’ tips.

46.  Defendants actions were willful and/or showed reckless disregard for the
provisions of the FLSA.

47.  Defendants failed to properly disclose or apprise Plaintiffs of their rights
under the FLSA.

48. Due to the willful and unlawful acts of Defendants, Plaintff suffered

damages and lost compensation.
49.  Plaintiffs are also entitled to liquidated damages pursuant to the FLSA.

50.  Plaintiffs are also entitled to an award of reasonable attorney’s fees and

costs pursuant to the FLSA.

51. At all material times, Defendants failed to comply with the FLSA with

respect to all other servers. These employees are entitled to similar relief.

COUNT III — COLLECTIVE ACTION FOR
DECLARATORY RELIEF - FLSA

52.  Plaintiffs restate the allegations of paragraphs 1 through 21 and 29-51,

above

53.  This is a collective action on behalf of the named Plaintiffs as well as all
other servers who worked for Defendants in the past three years. Alternatively, the named

Plaintiffs pursue this count individually.
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54.  Plaintiff and Defendants have a dispute concerning violations of the FLSA

over which this Court has jurisdiction.
55. The Defendants have violated the FLSA by:
a. Failing to compensate Plaintiffs at least minimum wage;

b. Failing to comply with the record-keeping tequirements of the
FLSA.

56.  Plaintiffs are entitled to declaratory relief.
57.  Itis in the public interest to have this declaration of rights recorded.

58. A declaratory judgment serves the useful purpose of clarifying and settling
the legal dispute and determining the amount of income which Plaintiffs actually received

and the amounts to which they are entitled.

59. At all material times, Defendants failed to comply with the FLSA with

respect to all other servers. These employees are entitled to similar relief.

COUNT IV — BREACH OF CONTRACT IMPLIED IN
Law

60.  Plaintiffs restate the allegations of paragraphs 1 through 21, above.

61.  This is a cause of action for breach of contract implied in law against

Defendant Alex on behalf of each Plaintiff, individually.

62. Plaintiffs each gave the benefit of their services as servers to Defendant
Alex.

63.  Defendants knew the Plaintiffs were working as servers.

64.  Defendants accepted or retained the benefit of Plaintiffs working as

SE€Irvers.
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65. The circumstances are such that Defendant should, in all fairness, be
required to accurately record and report and Plaintiffs’ earnings so that Plaintiffs taxes can

be paid in an appropriate amount.
66.  Defendant Alex failed to accurately record and report Plaintiffs’ earnings.

67.  Plaintiffs have suffered damages because of Defendant’s actions, including,
but not limited to, excessive taxes withheld and paid, additional accounting and tax

preparation costs, and attorneys’ fees and costs.

COUNT V — BREACH OF CONTRACT IMPLIED IN
FACT

68.  Plaintiffs restate the allegations of paragraphs 1 through 21, above.

69.  This is a cause of action for breach of contract implied in fact against

Defendant Alex on behalf of each Plaintiff, individually.

70.  Defendant Alex hired Plaintiffs as servers to work for a base hourly wage,
plus tips.

71. It can be inferred from the conduct of the parties that Defendant Alex had
an obligation to accurately record and report Plaintiffs’ earnings.

72.  Defendant Alex failed to accurately record and report Plaintiffs’ earnings.

73. Plaintiffs have suffered damages because of Defendant’s actions, including,
but not limited to, excessive taxes withheld and paid, additional accounting and tax

preparation costs, and attorneys’ fees and costs.

COUNT V — BREACH OF COVENANT OF GOOD
FAITH AND FAIR DEALING

74.  Plaintiffs restate the allegations of paragraphs 1 through 21, above.

75.  This is a cause of action for breach of the covenant of good faith and fair

dealing against Defendant Alex on behalf of each Plaintiff, individually.
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76.  Each Phintff and Defendant Alex entered into an express or implied

contract for employment of each Plaintiff as a sever.
77.  Each Plaintiff actually performed services as an employer.

78.  Defendant Alex paid each Plaintiff for her setvices, but failed to accurately

record and report each Plaintiff’s wages.

79. This caused each Plaintiff to suffer damages, including, but not limited to,
excessive taxes withheld and paid, additional accounting and tax preparation costs, and

attorneys’ fees and costs.

80. Thus, Defendant Alex’s actions unfairly interfered with each Plaintiff’s

receipt of the contract’s benefits.

81.  Defendant Alex’s conduct did not comport with Plaintiffs’ reasonable

expectations under the circumstances of the express or implied employment contract.

WHEREFORE, Plaintiffs respectfully request that a judgment be entered in their

favor:

a. Awarding Plaintiffs damages for the filing fraudulent informational
tax returns, and reasonable attorneys’ fees and costs, against all

Defendants;

b. Declaring that the acts and practices of all Defendants are in
violation of the FLSA with respect to Plaintiffs and those similarly
situated, and awarding Plaintiffs reasonable attorneys’ fees and

costs, against all Defendants.

c. Awarding Plaintiffs and those similatly situated unpaid minimum
wages, liquidated damages under the FLSA, and reasonable

attorneys’ fees and costs against all Defendants;
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d. Awarding Plaintiffs damages for Defendant Alex’s breach of
contract implied in fact, breach of contract implied in law, and

breach of the covenant of good faith and fair dealing;

e. Ordering any further relief the Court deems just and proper.

JURY TRIAL DEMAND

Plaintiffs demand a trial by jury on all issues so triable.

CERTIFICATE OF SERVICE

I hereby certify that a copy of this document will be forwarded to the Internal
Revenue Service upon filing with the Court as required by 26 US.C. 7434(d).

f Kemp Brinson

Fla. Bar No. 752541
BLOODWORTH LAW, PLLC

224 E. Marks St.

Orlando, FL. 32803

Office: 407-777-8541

Mobile/Direct: 863-288-0234
KBrinson@LawyerFightsForYou.com
Attorney for Plaintiffs

10
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