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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF WEST VIRGINIA

(Martinsburg Division)
ELECTRONICALLY

FILED
Oct 19 2016
U.S. DISTRICT COURT
SAMANTHA BREIGHNER and Northern District of WV

BRITTANNI WOLFE, individually
and on behalf of others similarly
situated,

Plaintiffs,

v Civil Action No, 3:16-cv-144 (Groh)

VIXEN’S LLC, TABOO GENTLEMEN’S
CLUB LLC, HENRY E. WORCESTER 11,
HENRY E. WORCESTER IV, and

CASEY McGEE,

Defendants.

COMPLAINT

NOW COME Plaintiffs Samantha Breighner and Brittanni Wolfe, by and through their
undersigned counsel, and file this Complaint against Defendants Vixen’s LLC, Taboo
Gentlemen’s Club LLC, Henry E. Worcester I1I, Henry E. Worcester 1V, and Casey McGee,
making claims to recover unpaid minimum wages and unpaid overtime wages under the Fair
Labor Standards Act of 1938, 29 U.S.C. § 201 et seq., individually and on behalf of others
similarly situated as provided in 29 U.S.C § 216(b), making claims to recover unpaid minimum
wages and unpaid overtime wages under the West Virginia Minimum Wage and Maximum
Hours Act, W. Va. Code § 21-5C-1 et seq., individually and on behalf of a class others similarly
situated pursuant to Federal Rule of Civil Procedure 23, and seeking a declaration under the

Declaratory Judgment Act, 28 U.S.C. § 2201, that the mandatory arbitration provision and
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waiver of class and collective actions in the “Entertainment License Agreement” between
Plaintiffs and Defendants are unconscionable and unenforceable, stating as follows:
PARTIES

1. Plaintiff Samantha Breighner (“Plaintiff Breighner”) is an individual residing in
Harrisonburg, Rockingham County, Virginia.

2. Plaintiff Brittanni Wolfe (“Plaintiff Wolfe”) is an individual residing in
Sharpsburg, Washington County, Maryland.

3. Defendant Vixen’s LLC (“Vixen’s”) is a Limited Liability Company organized
pursuant to the laws of West Virginia, authorized to do business in the State of West Virginia.

4. During the time period relevant to the claims in this action, Vixen’s operated a
“gentleman’s club” known as “Vixen’s Gentlemen’s Club” located at 9557 Winchester Avenue,
Bunker Hill, West Virginia 25413.

5. During the relevant time period, Vixen’s employed approximately 50 exotic
dancers at any particular time to perform semi-nude and nude dances at the Vixen’s Gentlemen’s
Club.

6. Defendant Taboo Gentlemen’s Club LLC (“Taboo”) is a Limited Liability
Company organized pursuant to the laws of West Virginia, authorized to do business in the State
of West Virginia.

7. During the time period relevant to the claims in this action, Taboo operated a
“gentleman’s club” known as “Taboo Gentlemen’s Club” located at 18 Royal Crest Drive,

Martinsburg, West Virginia 25405.
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8. During the relevant time period, Taboo employed approximately 50 exotic
dancers at any particular time to perform semi-nude and nude dances at the Taboo Gentlemen’s
Club.

9. During the relevant time period, Plaintiffs worked at both Vixen’s Gentlemen’s
Club and Taboo Gentlemen’s Club pursuant to the same or materially similar Entertainment
Licensing Agreements and under the same terms and conditions of employment.

10. Defendant Henry E. Worcester 111 is an individual residing in Jefferson County,
West Virginia.

11.  Defendant Henry E. Worcester III is identified as the “manager” and “agent of
process” of Vixen’s on the Vixen’s Limited Liability Company Annual Reports to the West
Virginia Secretary of State.

12. Defendant Henry E. Worcester 111 is a Member of Defendants Vixen’s and Taboo
and, during the relevant time period, had extensive managerial responsibilities and substantial
control over the operation of Vixen’s Gentlemen’s Club and Taboo Gentlemen’s Club.
Defendant Henry E. Worcester 111 made and/or participated in all material decisions regarding
the operations of Vixen’s Gentlemen’s Club and Taboo Gentlemen’s Club including the hiring
and termination of employees and purported independent contractors, the determination of rates
of compensation, and the payment of compensation, including the payor of compensation.

13. Defendant Henry E. Worcester IV is an individual residing in Jefferson County,
West Virginia.

14.  Defendant Henry E. Worcester IV is identified as associated with the “notice of
process address” in Taboo’s “Business Organization Detail” Online Data Services of the West

Virginia Secretary of State.
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15. Defendant Henry E. Worcester IV is a Member of Defendants Vixen’s and Taboo
and, during the relevant time period, had extensive managerial responsibilities and substantial
control over the operation of Vixen’s Gentlemen’s Club and Taboo Gentlemen’s Club.
Defendant Henry E. Worcester IV made and/or participated in all material decisions regarding
the operations of Vixen’s Gentlemen’s Club and Taboo Gentlemen’s Club including the hiring
and termination of employees and purported independent contractors, the determination of rates
of compensation, and the payment of compensation, including the payor of compensation.

16. Defendant Casey McGee is an individual residing in Berkeley County, West
Virginia.

17.  Defendant Casey McGee is identified as the “manager” and “agent of process” of
Taboo on Taboo’s Limited Liability Company Annual Reports to the West Virginia Secretary of
State.

18.  Defendant Casey McGee is a Member of Defendants Vixen’s and Taboo and,
during the relevant time period, had extensive managerial responsibilities and substantial control
over the operation of Vixen’s Gentlemen’s Club and Taboo Gentlemen’s Club. Defendant Casey
McGee made and/or participated in all material decisions regarding the operations of Vixen’s
Gentlemen’s Club and Taboo Gentlemen’s Club including the hiring and termination of
employees and purported independent contractors, the determination of rates of compensation,
and the payment of compensation, including the payor of compensation.

19. Upon information and belief, Defendants Vixen’s and Taboo comprise an
integrated enterprise as Plaintiffs” employer in that they: (1) share management services; (2)
share payroll and insurance programs; (3) share services of managers and personnel; (4) share

use of office space, equipment and storage; (5) operate their respective entities as a single unit;
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(6) have common management, common officers, and common boards of directors; (7) share a
centralized source of authority for development of personnel policies; (8) share personnel records
and screens and tests for applicants for employment; (9) share a human resource department;

(10) have inter-company transfers and promotions of personnel that are common; (11) share the
same persons who make the employment decisions for such entities; (12) share common persons
who own or control the subject entities; (13) share common officers and directors; and/or (14)
have common stock ownership. Such entities have common directors and officers, interrelation
between operations, centralized control of labor relations, and a substantial degree of common
ownership and financial control.

20.  Alternatively, Defendants Vixen’s and Taboo acted as Plaintiffs” “joint employer”
because each exercised sufficient control over the terms and conditions of Plaintiffs’
employment.

21. At all relevant times, Defendants were acting through their agents, supervisors,
directors, officers, employees and assigns, including but not limited to Defendants Henry E.
Worcester 111, Henry E. Worcester 1V, and Casey McGee acting on behalf of Defendants Vixen’s
and Taboo, and within the full scope of such agency, office, employment, or assignment.

JURISDICTION AND VENUE

22.  This Court has subject matter jurisdiction over Plaintiffs’ claims under the Fair
Labor Standards Act of 1938, 29 U.S.C. § 201 et seq. (“FLSA”) pursuant to 28 U.S.C. § 1331
because this claim arises under the laws of the United States.

23.  This Court has supplemental jurisdiction over Plaintiffs’ claim under the West
Virginia Minimum Wage and Maximum Hours Act, W. Va. Code § 21-5C-1 et seq. pursuant to

28 U.S.C. § 1367.
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24.  This Court has jurisdiction over Plaintiffs’ request for a declaration under the
Declaratory Judgment Act, 28 U.S.C. § 2201 because there is an “actual controversy” within
this Court’s jurisdiction, i.e. Plaintiffs’ claims under the Fair Labor Standards Act of 1938, 29
U.S.C. § 201 et seq., for this Court to decide.

25.  Atall relevant times, Plaintiff, and similarly situated employees, were employees
of Defendants at Vixen’s Gentlemen’s Club and Taboo Gentlemen’s Club.

26.  Venue is appropriate in the U.S. District Court for the Northern District of West
Virginia pursuant to 28 U.S.C. § 1391(b) because Defendants reside in this judicial district and a
substantial part of the events or omissions giving rise to Plaintiffs’ claims occurred in this
judicial district.

FACTS

27.  Plaintiff Breighner is an exotic dancer who worked at Vixen’s Gentlemen’s Club
and Taboo Gentlemen’s Club from approximately September 2014 through September 2015.

28.  When Plaintiff Breighner worked at Vixen’s Gentlemen’s Club and Taboo
Gentlemen’s Club, she typically worked no less than 40 hours in a workweek and occasionally
worked as many as 80 or more hours in a workweek.

29. Plaintiff Wolfe is an exotic dancer who worked at Vixen’s Gentlemen’s Club and
Taboo Gentlemen’s Club from approximately September 2007 through September 2016.

30. When Plaintiff Wolfe worked at Vixen’s Gentlemen’s Club and Taboo
Gentlemen’s Club, she typically worked no less than 32 hours in a workweek.

31.  Upon being hired by Defendants to perform as an exotic dancer, as a condition of
their employment, Plaintiffs were required to enter into an “Entertainment Licensing Agreement”

with Defendants Vixen’s and Taboo.
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32.  The Entertainment Licensing Agreement provided that the relationship between
Plaintiffs and Defendant Vixen’s and Taboo “is that of a licensing agreement” and that “the
parties disavow any employment relationship between them.”

33.  Despite the text of the Entertainment Licensing Agreement, the relationship
between Plaintiffs and Defendants was actually that of employer and employee.

34.  The management of Vixen’s Gentlemen’s Club and Taboo Gentlemen’s Club
periodically issued work schedules for Plaintiffs and similarly situated exotic dancers. Failure by
Plaintiffs and the similarly situated exotic dancers to adhere to the schedules would result in the
exotic dancers having to “make up” the missed shift or adverse action against the dancer,
including termination of the dancer’s employment.

35.  The management of Vixen’s Gentlemen’s Club and Taboo Gentlemen’s Club also
informed Plaintiffs and similarly situated exotic dancers that they were not allowed to work at
any clubs other than Vixen’s Gentlemen’s Club and Taboo Gentlemen’s Club, and if the exotic
dancers worked at other clubs, they would no longer be allowed to work at Vixen’s Gentlemen’s
Club and Taboo Gentlemen’s Club.

36.  While working at Vixen’s Gentlemen’s Club and Taboo Gentlemen’s Club,
Plaintiffs and similarly situated exotic dancers received no wages. Plaintiffs and similarly
situated exotic dancers were compensated exclusively through tips from customers and a portion
of monies paid by customers for private dances.

37.  Plaintiffs were not paid minimum wages and overtime wages to which they were

legally entitled as employees of Defendants.
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(Similarly Situated Employees)

38. During the relevant time period, Defendants employed approximately 75 exotic
dancers at Vixen’s Gentlemen’s Club and Taboo Gentlemen’s Club at any given time.

39.  Each of the exotic dancers performing at Vixen’s Gentlemen’s Club and Taboo
Gentlemen’s Club were required to enter into Entertainment Licensing Agreements with
Defendants which were the same or materially similar to the Entertainment Licensing Agreement
between Plaintiffs and Defendants Vixen’s and Taboo.

40.  Each of the exotic dancers performing at Vixen’s Gentlemen’s Club and Taboo
Gentlemen’s Club were subject to the same terms and conditions of employment as Plaintiffs.

41. Despite the text of the Entertainment Licensing Agreements, the relationship
between each of the exotic dancers performing at Vixen’s Gentlemen’s Club and Taboo
Gentlemen’s Club and Defendants was actually that of employer and employee.

42. Each of the exotic dancers performing at Vixen’s Gentlemen’s Club and Taboo
Gentlemen’s Club was not paid minimum wages and overtime wages to which they were legally
entitled as employees of Defendants.

COUNT ONE: CLAIM FOR UNPAID WAGES AND UNPAID OVERTIME WAGES
UNDER THE FAIR LABOR STANDARDS ACT

43. Plaintiffs incorporate by reference Paragraphs 1 through 42 of this Complaint as if
fully set forth herein.

44, Each Defendant is an “employer” as defined in the FLSA at 28 U.S.C. § 203.

45, Defendants Vixen’s and Taboo are each an “enterprise engaged in commerce” as
defined in the FLSA at 28 U.S.C. § 203.

46. Defendants Henry E. Worcester 111, Henry E. Worcester IV, and Casey McGee, at

all relevant times, have been owners and agents of Defendants Vixen’s and Taboo, had extensive
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managerial responsibilities and substantial control of the terms and conditions of the work of
Plaintiffs, and all similarly situated employees, and consequently, are “employers” under the
FLSA.

47. Defendants were required to pay Plaintiffs, and all similarly situated employees,
minimum wages and overtime wages at a rate of one and one-half times Plaintiffs’ and the
similarly situated employees’ regular rates for all hours worked in excess of 40 hours in a work
week pursuant to the FLSA, 28 U.S.C. § 207.

48. Defendants failed to pay Plaintiffs and all similarly situated employees all wages
and overtime wages due and owing to Plaintiffs and the similarly situated employees in violation
of the FLSA, 28 U.S.C. § 207.

49, Defendants’ failure to pay wages and overtime wages in violation of the FLSA
was willful.

COUNT TWO: CLAIM FOR UNPAID WAGES AND UNPAID OVERTIME

WAGES UNDER THE WEST VIRGINIA MINIMUM WAGE AND MAXIMUM
HOURS ACT

50.  Plaintiff incorporates by reference Paragraphs 1 through 49 of this Complaint as if
fully set forth herein.

51.  Each Defendant is an “employer” as defined in the West Virginia Minimum Wage
and Maximum Hours Act at W. Va. Code § 21-5C-1(e).

52.  Plaintiffs and similarly situated exotic dancers were “employees” of Defendants
as defined in the West Virginia Minimum Wage and Maximum Hours Act at W. Va. Code § 21—

5C-1(f).
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53. Pursuant to the West Virginia Minimum Wage and Maximum Hours Act, at W.
Va. Code § 21-5C-2, after December 31, 2014, Defendants were required to pay Plaintiffs and
similarly situated exotic dancers an hourly wage of $8.00 for each hour worked.

54.  Pursuant to the West Virginia Minimum Wage and Maximum Hours Act, at W.
Va. Code § 21-5C-2, after December 31, 2015, Defendants were required to pay Plaintiffs and
similarly situated exotic dancers an hourly wage of $8.75 for each hour worked.

55. Pursuant to the West Virginia Minimum Wage and Maximum Hours Act, at W.
Va. Code § 21-5C-3, Defendants were required to pay Plaintiffs and similarly situated exotic
dancers overtime wages for each hour worked over 40 hours in a workweek at a rate of not less
than one and one half times their regular rate.

56. Defendants failed to pay Plaintiffs and all similarly situated exotic dancers all
minimum wages and overtime wages due and owing to Plaintiffs and the similarly situated
employees in violation of the West Virginia Minimum Wage and Maximum Hours Act.

COUNT THREE: REQUEST FOR DECLARATION THAT THE ARBITRATION

PROVISIONS AND WAIVER OF COLLECTIVE AND CLASS ACTIONS IN

THE “ENTERTAINMENT LICENSE AGREEMENT” BETWEEN PLAINTIFFS
AND DEFENDANTS IS UNCONSCIONABLE AND UNENFORCEABLE

57. Plaintiffs incorporate by reference Paragraphs 1 through 56 of this Complaint as if
fully set forth herein.

58.  The Declaratory Judgments Act, 28 U.S.C. 8 2201, provides that in “a case of
actual controversy within its jurisdiction...any court of the United States, upon the filing of an
appropriate pleading, may declare the rights and other legal relations of any interested party

seeking such declaration, whether or not further relief is or could be sought.”

10
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59.  An actual controversy exists between Plaintiffs and Defendants regarding
Defendants’ failure to pay Plaintiffs wages and overtime wages to which they were entitled
under the FLSA, and this Court has subject matter jurisdiction over said controversy.

60.  The Entertainment License Agreements contain a mandatory arbitration provision
and a waiver of class and collective actions.

61.  The arbitration provision is unconscionable under West Virginia law and
unenforceable because, inter alia:

(a) Plaintiffs were compelled to enter into the Entertainment Licensing
Agreements in order to work as exotic dancers at Vixen’s Gentlemen’s Club and Taboo
Gentlemen’s Club and the arbitration provision is an unconscionable contract of
adhesion.

(b) The arbitration provision requires the cost of arbitration to be equally borne
by Plaintiffs and Defendants and, consequently, places an undue and unconscionable
burden on Plaintiffs in any attempt to exercise and vindicate their legal rights through a
legal claim.

(c) The arbitration provision lacks mutuality and is one-sided in favor of
Defendants in connection with an arbitrator’s ruling that a matter may proceed as a
collective or class arbitration, i.e. the provision requires a stay of the arbitration to permit
Defendants to move for judicial review of such decision, but provides no similar remedy
to Plaintiffs for decisions by the arbitrator adverse to Plaintiffs.

(d) The arbitration provision contains punitive provisions to dissuade Plaintiffs
from pursuing legitimate legal claims, i.e. the agreement contains provisions that the

prevailing party in any challenge to the arbitration agreement, or any ruling arising out of

11
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a claim between the parties, will be entitled to an award of costs and attorneys’ fees.
Consequently, if Plaintiffs challenge the arbitration agreement, or fail in any claim
brought in good faith, they will be responsible for Defendants’ costs and attorneys’ fees —

a burden not found in any common or statutory law.

62.  The arbitration provision further provides that the arbitrator “may not preside over
any form of representative, class, or collective proceedings.”

63. The provision restricting the arbitrator’s authority to preside over representative,
class, or collective proceedings is unconscionable and unenforceable under West Virginia law.

64. Because the arbitration provision is generally unconscionable, the waiver of
representative, class, or collective proceedings contained in the arbitration provision is
unenforceable.

65.  The waiver of representative, class, or collective proceedings contained in the
arbitration provision violates the rights of employees to pursue work-related legal claims
together as provided by the National Labor Relations Act, 29 U.S.C. § 157, and is, consequently,
unenforceable.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs, individually and on behalf of similarly situated employees,
pray for the following relief:

@ That this Court certify this action as an FLSA collective action and certify a class
of employees similarly situated to Plaintiffs Breighner and Wolfe;

(b) That Plaintiffs Breighner and Wolfe be designated as the collective class
representatives;

(© That they and the certified class may have a trial by jury;

(d) That they and the certified class be awarded all damages provided by law,
including but not limited to, unpaid overtime wages;

12
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(€)

(f)

(@)

(h)

(i)

(9)

That they and the certified class be awarded liquidated damages as provided by
the FLSA;

That they and the certified class be awarded attorneys’ fees and costs;

That this Court certify a class of employees similarly situated to Plaintiffs
Breighner and Wolfe to pursue claims for unpaid wages and overtime
wages under the West Virginia Minimum Wage and Maximum Hours
Act, W. Va. Code § 21-5C-1 et seq.;

That they and the certified class be awarded unpaid wages, attorneys’ fees
and costs, and all remedies available under the West Virginia Minimum
Wage and Maximum Hours Act, W. Va. Code § 21-5C-1 et seq.;

That this Court issue a declaration pursuant to the Declaratory Judgment
Act, 28 U.S.C. § 2201, that the mandatory arbitration agreement and
waiver of representative, class and collective actions in the “Entertainment
License Agreements” between Plaintiffs and similarly situated employees
and Defendants are unconscionable and unenforceable;

That they and the certified class be awarded such other relief as this Court may
deem as just and equitable.
SAMANTHA BREIGHNER and
BRITTANNI WOLFE,

By Counsel

s/ Mark Goldner

Mark Goldner, Esqg. (WV State Bar No. 11286)
Maria W. Hughes, Esg. (WV State Bar No. 7298)
HUGHES & GOLDNER, PLLC

10 Hale Street, Fifth Floor

Charleston, WV 25301

TEL: (304) 400-4816

FAX: (304) 205-7729
mark@wvemploymentrights.com

maria@wvemploymentrights.com

13
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