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MATCO TOOLS CORPORATION 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

EMANUEL AGUILERA, ROCIO AGUILERA, 
and SIMON GORO,  individuals, on behalf of 
themselves and all others similarly situated, 

Plaintiffs, 

vs. 

MATCO TOOLS CORPORATION, a Delaware 
corporation; and DOES 1 through 100, inclusive 
, 

Defendants.

Case No. 

DEFENDANT MATCO TOOLS 
CORPORATION’S NOTICE OF 
REMOVAL OF CIVIL ACTION TO THE 
UNITED STATES DISTRICT COURT  

[CLASS ACTION FAIRNESS ACT OF 
2005] 

Complaint filed: December 7, 2018 

Removal from Superior Court of California, 
County of Alameda; Case No.: RG18931359 
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NOTICE OF REMOVAL / CASE NO. 

54082077v.1 

TO THE UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF 

CALIFORNIA, AND TO PLAINTIFFS EMANUEL AGUILERA, ROCIO AGUILERA AND 

SIMON GORO, AND THEIR COUNSEL OF RECORD:

PLEASE TAKE NOTICE that Defendant Matco Tools Corporation (“Defendant”) files this 

Notice of Removal pursuant to 8 U.S.C. sections 1441 and 1446, asserting original federal jurisdiction 

under 28 U.S.C. sections 1332(d)(2) and 1453, to effect the removal of the above-captioned action, 

which was originally commenced in the Superior Court of the State of California for the County of 

Alameda, to the United States District Court for the Northern District of California. This Court has 

original jurisdiction over the action pursuant to the Class Action Fairness Act of 2005 for the following 

reasons: 

BACKGROUND

1. On December 7, 2018, Plaintiffs Emanuel Aguilera, Rocio Aguilera and Simon Goro 

(“Plaintiffs”) filed a class action complaint against Defendant and Does 1 through 100 in the Superior 

Court for the State of California, County of Alameda, Case No. RG18931359 (the “Complaint”).  True 

and correct copies of the Summons and Complaint are attached hereto as Exhibit A. 

2. The Complaint purports to assert causes of action against Defendant for: (1) Failure to 

Reimburse Expenses [Lab. Code § 2802]; (2) Unlawful Deductions From Wages [Lab. Code §§ 221-

223]; (3) Failure to Provide Accurate Wage Statements [Lab. Code § 226]; (4) Failure to Pay Overtime 

[Lab. Code § 510]; (5) Failure to Provide Meal Periods [Lab. Code § 226.7]; (6) Failure to Provide Rest 

Breaks [Lab. Code § 226.7]; (7) Failure to Pay Wages When Due [Lab. Code §§ 201-203]; (8) Unfair 

Business Practices [Bus. & Prof. Code § 17200 et seq.]; (9) Failure to Pay Wages [Lab. Code §§ 1194, 

1197]; (10) Failure to Provide Accurate Wage Statements [Lab. Code § 226]; (11) Unfair Business 

Practices [Bus. & Prof. Code § 17200 et seq.]; (12) Usury [Cal. Const. Art. XV, § 1]; and (13) Violation 

of Unfair Competition Law [Bus. & Prof. Code § 17200 et seq.]. 

3. The Complaint seeks to certify: (1) a class of individuals who entered into distributor 

agreements with Defendant and who personally performed work as distributors in California, and, who 

were not classified as employees, between December 7, 2014 and the present (the “Distributor Class”); 

(2) a class of individuals in California who co-signed a distributor agreement as a “spouse” or other 
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NOTICE OF REMOVAL / CASE NO. 
54082077v.1 

similar title and who performed work for the distributorship in California, and, who were not classified 

as employees, between December 7, 2014 and the present (the “Spouse Class”); and (3) a sub-class 

consisting of all members of the Distributor Class who obtained loans, notes or other financing from 

Defendant with interest rates above ten percent (10.0%) (the “Usury Sub-Class”).  (Ex. A, Complaint, ¶¶ 

2-4, 33-34.) 

4. On December 20, 2018, Defendant was served with a copy of the Summons and 

Complaint through personal service on their statutory agent for process. (Exh. A.)  Defendant filed an 

Answer to the Complaint in Superior Court of the State of California for the County of Alameda on 

January 17. A true and correct copy of that Answer is attached hereto as Exhibit B. True and correct 

copies of all remaining pleadings and orders served on Defendant in this case are attached hereto as 

Exhibit C. In compliance with 28 U.S.C. section 1446(a), Exhibits A-C comprise a copy of all process, 

pleadings, and orders served by or upon Defendant in this action. 

TIMELINESS OF REMOVAL

5. This Notice of Removal is timely as it is filed within 30 days of service on Defendant of a 

copy of the Summons and Complaint in this action.  See 28 U.S.C. § 1446(b). 

ORIGINAL JURISDICTION: CLASS ACTION FAIRNESS ACT 

6. This Court has original jurisdiction of this action under the Class Action Fairness Act of 

2005, codified in pertinent part at 28 U.S.C. section 1332(d)(2) (“CAFA”).  As set forth below, this 

action is properly removable pursuant to 28 U.S.C. section 1441(a), in that this Court has original 

jurisdiction over the action, because the aggregated amount in controversy exceeds $5,000,000, 

exclusive of interest and costs, and the action is a class action in which at least one class member is a 

citizen of a state different from that of any defendant.  See 28 U.S.C. §§ 1332(d)(2) & (d)(6). 

Furthermore, the number of putative class members is greater than 100. See 28 U.S.C. § 1332(d)(5)(B). 

(Declaration of Mike Swanson, ¶¶ 4-8) (“Swanson Decl.”). 

Diverse Citizenship of the Parties

7. CAFA requires only minimal diversity for the purpose of establishing federal 

jurisdiction; that is, at least one purported class member must be a citizen of a state different from any 
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named defendant.  28 U.S.C. § 1332(d)(2)(A).  In the instant case, Plaintiffs are citizens of a state that is 

different from the state of citizenship of Defendant. 

8. Plaintiffs’ Citizenship.  Defendant is informed and believes, and on that basis alleges, 

that Plaintiffs are currently residents of the State of California. (Ex. A, Complaint, ¶¶ 8-10 (alleging that 

Plaintiffs are, and have been at all relevant times, residents of California).)  To establish citizenship for 

diversity purposes, a natural person must be both (a) a citizen of the United States, and (b) a domiciliary 

of one particular state. Kantor v. Wellesley Galleries, Ltd., 704 F.2d 1088, 1090 (9th Cir. 1983). 

Residence is prima facie evidence of domicile.  State Farm Mut. Auto Ins. Co. v. Dyer, 19 F.3d 514, 520 

(10th Cir. 1994).  Plaintiff Goro operated a distributorship in the San Diego, California, area pursuant to 

a distributor agreement with Defendant, from approximately June 2018 until November 2018.  

(Swanson Decl., ¶ 12.)  The documentation submitted by Plaintiff Goro to Defendant in approximately 

June 2018 in connection with his application to operate a distributorship states that Plaintiff Goro resides 

in El Cajon, California.  (Id.)  Plaintiff Emanuel Aguilera operated a distributorship in the Los Angeles, 

California, area pursuant to a distributor agreement with Defendant, from approximately June 2018 until 

November 2018.  (Id., ¶ 13.)  The documentation submitted by Plaintiff Aguilera to Defendant in 

approximately May and June 2018 in connection with his application to operate a distributorship states 

that Plaintiff Aguilera and Plaintiff Rocio Aguilera (who co-signed the distributor agreement as a 

spouse) reside in Fountain Valley, California.  (Id.)  Ms. Aguilera further alleges that she worked for Mr. 

Aguilera’s distributorship.  (Ex. A, Complaint, ¶¶ 9, 28-29, 89-109.)  Defendant is thus informed and 

believes, and on that basis alleges, that Plaintiffs were domiciled in California while working pursuant to 

distributor agreements with Defendant, and therefore, Plaintiffs are, or were at the institution of this civil 

action, citizens of California.  

9. Defendant’s Citizenship.  Pursuant to 28 U.S.C. section 1332(c)(1), “[f]or purposes of 

this subsection and section 1453 [28 U.S.C. § 1453], [a] corporation shall be deemed to be a citizen of 

any State by which it has been incorporated and of the State where it has its principal place of business.” 

To determine a corporation's principal place of business for diversity purposes, the appropriate test is the 

“nerve center” test.  Hertz Corp. v. Friend, 130 S. Ct. 1181, 1192 (2010).  Under the “nerve center” test, 

the principal place of business is located in the state where the “corporation's officers direct, control, and 
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coordinate the corporation’s activities” and where the corporation maintains its headquarters.  Id.  Other 

relevant factors include where corporate executives maintain their offices, where corporate policies and 

procedures are made, and where primary corporate functions are based.  See Ho v. Ikon Office Solutions, 

Inc., 143 F. Supp. 2d 1163, 1168 (N.D. Cal. 2001) (nerve center found to be location where 

corporation's headquarters were located, where the corporate officers worked, and from where corporate 

policies and procedures were made). 

10. Defendant is now, and at all times since this action commenced has been, incorporated 

under the laws of the state of Delaware.  (Swanson Decl., ¶ 3.)  Additionally, Defendant’s principal 

place of business is located in Stow, Ohio.  (Id.)  Stow, Ohio is the site of Defendant’s corporate 

headquarters and executive offices, where its high level officers direct, control, and coordinate 

Defendant’s activities.  (Id.)  Furthermore, Defendant’s administrative functions (e.g., finance, human 

resources, payroll)are performed in Stow, Ohio.  (Id.)  Accordingly, Defendant’s principal place of 

business is Stow, Ohio under the "nerve center" test.  See Hertz Corp., 130 S. Ct. at 1192. Therefore, for 

diversity of citizenship purposes, Defendant is, and has been at all times since this action commenced, a 

citizen of the State of Ohio.  28 U.S.C. § 1332(c)(1).  

11. Doe Defendants.  The presence of Doe defendants in this case has no bearing on 

diversity of citizenship for removal.  28 U.S.C. § 1441(a) (“For purposes of removal under this chapter, 

the citizenship of defendants sued under fictitious names shall be disregarded.”); Fristoe v. Reynolds 

Metals Co., 615 F.2d 1209, 1213 (9th Cir. 1980) (unnamed defendants are not required to join in a 

removal petition).  Thus, the existence of Doe defendants does not deprive this Court of jurisdiction.  

Abrego v. Dow Chemical Co., 443 F.3d 676, 679-80 (9th Cir. 2006) (rule applied in CAFA removal). 

Amount In Controversy 

12. CAFA requires that the amount in controversy exceed $5,000,000, exclusive of interest 

and costs.  28 U.S.C. § 1332(d)(2).  Under CAFA, the claims of the individual members in a class action 

are aggregated to determine if the amount in controversy exceeds the sum or value of $5,000,000.  28 

U.S.C. § 1332(d)(6).  In addition, Congress intended for federal jurisdiction to be appropriate under 

CAFA “if the value of the matter in litigation exceeds $5,000,000 either from the viewpoint of the 

plaintiff or the viewpoint of the defendant, and regardless of the type of relief sought (e.g., damages, 
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injunctive relief, or declaratory relief).”  Senate Judiciary Committee Report, S. Rep. No. 109-14, at 42 

(2005), reprinted in 2005 U.S.C.C.A.N. 3, 40.  Moreover, the Senate Judiciary Committee's Report on 

the final version of CAFA makes clear that any doubts regarding the maintenance of interstate class 

actions in state or federal court should be resolved in favor of federal jurisdiction.  S. Rep. No. 109-14, 

at 42-43 (“[I]f a federal court is uncertain about whether ‘all matters in controversy’ in a purported class 

action do not in the aggregate exceed the sum or value of $5,000,000, the court should err in favor of 

exercising jurisdiction over the case[…]  Overall, new section 1332(d) is intended to expand 

substantially federal court jurisdiction over class actions.  Its provisions should be read broadly, with a 

strong preference that interstate class actions should be heard in a federal court if properly removed by 

any defendant.”). 

13. The alleged amount in controversy in this class action, in the aggregate, exceeds 

$5,000,000.  As noted in Paragraph 3, supra, Plaintiffs purport to represent two classes and a sub-class 

(the putative Distributor Class, the putative Spouse Class and the putative Usury Sub-Class, 

respectively).  Between December 7, 2014 (which predates the filing of Plaintiffs’ lawsuit by four years) 

and December 31, 2018, approximately 256 individuals had agreements with Defendant to operate 

distributorships in California.   (Swanson Decl., ¶ 4.)  In the aggregate, these distributorships were active 

for approximately 34,502 weeks between December 7, 2014 and December 31, 2018.  (Id.)  In addition, 

approximately 163 California distributor agreements in effect between December 7, 2014 and December 

31, 2018 were co-signed by a “spouse” or a person with another similar title.  (Id., ¶ 7.)  In the 

aggregate, these distributorships were active for approximately 15,122 weeks between December 7, 

2014 and December 31, 2018.  (Id.) 

14. Plaintiffs allege that Defendant misclassified members of the putative Distributor Class 

as independent contractors, and further, that Defendant should be treated as the employer of members of 

the putative Spouse Class.  (Ex. A, Complaint, ¶¶ 2-3, 11, 39.)  As a result of the alleged 

misclassification, Plaintiffs contend that the putative Distributor Class incurred unreimbursed business 

expenses, worked unpaid overtime, and, did not receive meal or rest breaks.  Further, Plaintiffs allege 

that Defendant made unlawful deductions from the wages of putative Distributor Class members, failed 

to provide them with accurate wage statements, failed to timely pay putative class members’ final 
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wages, and, violated California’s usury laws by charging interest rates in excess of the legal maximum 

on loans given to some putative Usury Sub-Class members.  (Id., ¶¶ 2, 26-27, 30, 41-88, 110-125.)  In 

addition, Plaintiffs allege that putative Spouse Class members are entitled to damages for minimum 

wage violations and inaccurate wage statements.  (Id., ¶¶ 3, 28, 89-109.)  Plaintiffs seek attorneys’ fees 

on all causes of action.  (Id., Prayer for Relief.) 

15. As set forth below, the amount in controversy implicated by the class-wide allegations 

easily exceeds $5,000,000.  All calculations supporting the amount in controversy are based on the 

Complaint’s allegations, assuming, without any admission, the truth of the facts alleged and 

assuming liability is established.  When the amount in controversy is not apparent from the face of the 

Complaint, a defendant may state underlying facts supporting its assertion that the amount in 

controversy exceeds the jurisdictional threshold.  Abrego, 443 F.3d at 682-83. 

16. Labor Code § 2802.  Labor Code section 2802(a) provides that, “An employer shall 

indemnify his or her employee for all necessary expenditures or losses incurred by the employee in 

direct consequence of the discharge of his or her duties, or of his or her obedience to the directions of 

the employer[.]” 

17. The Complaint alleges that members of the Distributor Class “incurred business expenses 

on [Defendant’s] behalf [and] were never reimbursed because they were misclassified as independent 

contractors under [Defendant’s] uniform Distributor Agreement.  (Ex. A, Complaint, ¶ 43.)   

18. The alleged limitations period for the Distributor Class’s potential claims under Labor 

Code section 2802 would be from December 7, 2014 (four years before the Complaint was filed1) to the 

present.  As noted in Paragraph 14, supra, between December 7, 2014 and December 31, 2018, 

approximately 256 individuals had agreements with Defendant to operate distributorships in California  

(Swanson Decl., ¶ 4.)  Moreover, in the aggregate, these distributorships were active for approximately 

34,502 weeks between December 7, 2014 and December 31, 2018. (Id.) 

1 Plaintiffs’ Business & Professions Code section 17200 (“UCL”) claim is premised, in part, on 
unreimbursed business expenses; a four year statute of limitations is therefore applicable for purposes of 
determining the amount in controversy.  See Bus. & Prof. Code § 17208. 
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19. Plaintiffs allege that putative Distributor Class members were required to incur the 

expense of payments for vehicles used in their work (known as “mobile stores”), and further, that 

Defendant did not reimburse them for these payments.  (Ex. A, Complaint, ¶¶ 15, 27.) 

20. In approximately 2017, which is roughly the mid-point of the alleged class period, 

Defendant estimated in its Franchise Disclosure Document (“FDD”) that the start-up cost of a “mobile 

store” to distributors was between $5,000 and $125,000.  (Swanson Decl., ¶ 9, Ex. 1.)  The median of 

$5,000 and $125,000 and $125,000 is $65,000.  Assuming each of the 256 individuals who had 

distributor agreements with Defendant in California during the relevant time period incurred the median 

expense of $65,000 associated with the procurement of a “mobile store,” the alleged amount in 

controversy for just this facet of the expense reimbursement claim would be $16,640,000 (256 

individuals x $65,000), which alone exceeds the amount in controversy required under CAFA.   

21. Plaintiffs also allege that putative Distributor Class members were not reimbursed for 

mileage.  (Ex. A, Complaint, ¶ 27.)  They further allege that these individuals engage in extensive travel 

through their work, including “weekly in-person customer sales calls,” “customer deliveries” and “on-

site advertising” within a defined geographic territory.  (Id., ¶¶ 2, 15, 17.) 

22. In 2017, which is roughly the mid-point of the class period, the IRS’s standard rate for 

mileage reimbursement was $0.545 per mile.  See https://www.irs.gov/newsroom/standard-mileage-

rates-for-2018-up-from-rates-for-2017.   

23. Assuming the 256 individuals who had distributor agreements with Defendant in 

California during the relevant time period traveled 125 miles per week for business purposes during the 

collective 34,502 weeks in which they had distributor agreements with Defendant, the alleged amount in 

controversy for this facet of the expense reimbursement claim would be $2,350,448.75 [(34,502 weeks x 

125) x $0.545].   

24. Although Defendant denies Plaintiffs’ allegations or that they or the putative Distributor 

Class are entitled to any relief, based solely on the forgoing calculations for reimbursement of vehicle 

payments and mileage, the aggregate amount in controversy for the putative class, exclusive of 

attorneys’ fees, is $18,990,448.75.  Accordingly, Plaintiffs’ claim for expense reimbursements alone 

exceeds the amount in controversy required under CAFA. 
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25. Labor Code § 221.  Labor Code section 221 provides that, “It shall be unlawful for any 

employer to collect or receive from an employee any part of wages theretofore paid by said employer to 

said employee.” 

26. Plaintiffs allege that Defendant made numerous deductions from the wages of putative 

Distributor Class members, including, for example, for initial franchise fees, software licensing fees, and 

other expenses.  (Ex. A, Complaint, ¶¶ 26, 50.) 

27. The alleged limitations period for the Distributor Class’s potential claims under Labor 

Code section 221 would be from December 7, 2014 (four years before the Complaint was filed2) to the 

present.  As noted supra, approximately 256 individuals had agreements with Defendant to operate 

distributorships in California.  (Swanson Decl., ¶ 4.)  In the aggregate, these distributorships were active 

for approximately 34,502 weeks between December 7, 2014 and December 31, 2018.  (Id.) 

28. In approximately 2017, which is roughly the mid-point of the alleged class period, 

Defendant stated in its FDD that the cost of an initial franchise fee to distributors was $7,000.  (Swanson 

Decl., ¶ 10, Ex. 1.)  Assuming each of the 256 individuals who had distributor agreements with 

Defendant in California during the relevant time period had $7,000 “deducted from their wages” for 

their initial franchise fee, the alleged amount in controversy for just this facet of the unlawful deductions 

claim would be $1,792,000 (256 individuals x $7,000). 

29. Labor Code § 226.  Labor Code section 226(e) provides that, “An employee suffering 

injury as a result of a knowing and intentional failure by an employer to [provide compliant wage 

statements] is entitled to recover the greater of all actual damages or fifty dollars ($50) for the initial pay 

period in which a violation occurs and one hundred dollars ($100) per employee for each violation in a 

subsequent pay period, not to exceed an aggregate penalty of four thousand dollars ($4,000)[.]” 

30. Plaintiffs allege that Defendant did not provide accurate wage statements to Plaintiffs, 

nor the putative members of the Distributor Class or the Spouse Class.  (Ex. A, Complaint, ¶¶ 52-56, 94-

98.)  

2 Plaintiffs’ UCL claim is premised, in part, on purportedly unlawful deductions; a four year statute of 
limitations is therefore applicable for purposes of calculating the amount in controversy.  See Bus. & 
Prof. Code § 17208. 
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31. The alleged limitations period for the putative Distributor Class’s potential claims under 

Labor Code section 226 would be from December 7, 2017 (one year before the Complaint was filed3) to 

the present.   

32. Between December 7, 2017 and December 31, 2018, approximately 198 individuals had 

agreements with Defendant to operate distributorships in California.  (Swanson Decl., ¶ 6.)   

33. Between December 7, 2017 and December 31, 2018, the 198 members of the putative 

Distributor Class worked approximately 14,927 biweekly periods.  Thus, assuming for this exercise that 

wage statements were issued biweekly, the amount in controversy for Plaintiffs’ third cause of action for 

wage statement penalties is $1,482,800 [($100 x 14,927 biweekly periods) - ($50 for the initial biweekly 

periods x 198 initial biweekly periods)].    

34. From December 7, 2017 to the present, there are approximately 121 individuals who co-

signed distributor agreements with Defendant in California as a spouse or another similar title.  

(Swanson Decl., ¶ 8.)   

35. Between December 7, 2017 and December 31, 2018, the 121 members of the putative 

Spouse Class worked approximately 6,354 biweekly periods.  Thus, assuming for this exercise that wage 

statements were issued biweekly, the amount in controversy for Plaintiffs’ tenth cause of action for wage 

statement penalties is $629,350 [($100 x 6,354 biweekly periods) - ($50 for the initial biweekly periods 

x 121 initial biweekly periods)].    

36. Unpaid Overtime Compensation.  Labor Code section 510 provides that, “Any work in 

excess of eight hours in one workday and any work in excess of 40 hours in any one workweek…shall 

be compensated at the rate of no less than twice the regular rate of pay for an employee.” 

37. Plaintiffs allege that members of the putative Distributor Class “work well over 8 hours, 

five days per week, and well over 40 hours per week to complete the work assigned to them by 

[Defendant],” but do not receive overtime compensation.  (Ex. A, Complaint, ¶¶ 2, 60.) 

38. For purposes of this exercise, Defendant assumes (but does not admit) that, consistent 

with Plaintiffs’ allegation that such individuals work “well over 8 hours, five days per week,” members 

of the putative Distributor Class worked 9.5 hours per day, five days a week, meaning they would be 

3 See Cal. Code Civ. Proc. § 340(a). 
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entitled to 7.5 hours of overtime compensation per week (1.5 hours x 5 days).  Moreover, Defendant 

assumes that these individuals earned $10.00 per hour, which is the California minimum wage in effect 

in 2017 (which is roughly the mid-point of the alleged class period).  See

https://www.dir.ca.gov/iwc/MinimumWageHistory.htm. 

39. The distributorships operated by the approximately 256 members of the putative 

Distributor Class were active for approximately 34,502 weeks between December 7, 2014 and 

December 31, 2018. (Swanson Decl., ¶ 4.)  Assuming that allegedly unpaid time worked by the 

individuals in California who had distributor agreements with Defendant during the four year statutory 

period would be paid at the overtime rate, the reasonable estimate of the amount in controversy for 

Plaintiffs’ fourth cause of action is $3,881,475 [($10.00 x 1.5 x 34,502 weeks * 7.5 hours)]. 

40. Unpaid Meal and Rest Period Compensation.  Plaintiffs allege that Defendant did not 

provide members of the putative Distributor Class with meal or rest breaks, nor with compensation in 

lieu of breaks.  (Ex. A, Complaint, ¶¶ 66, 71.)  They seek premiums for each allegedly missed meal and 

rest period by each putative class member.  (Id., ¶¶ 67, 72.) 

41. Labor Code section 226.7 requires employers to pay an extra hour’s pay to employees 

who are not provided a meal period or a rest period.  Case law makes clear that an employee is entitled 

to an additional hour’s wages per day, for both a rest and meal period violation each day.  Lyon v. W.W. 

Grainger, Inc., 2010 WL 1753194, *4 (N.D. Cal. Apr. 29, 2010) (noting that Labor Code section 226.7 

provides recovery for one meal break violation per work day and one rest break violation per work day). 

42. Plaintiffs allege that members of the putative Distributor Class “work well over 8 hours, 

five days per week.”  (Ex. A, Complaint, ¶ 60.)  Accordingly, it is reasonable to assume that each of the 

256 putative class members (see Swanson Decl., ¶ 4) seeks payment of 10 hours of premium pay for 

allegedly missed meal and rest periods per week (5 meal period premiums and 5 rest period premiums) 

during the alleged class period.4 See Cal. Lab. Code § 512(a) (employer must provide meal period if 

employee works more than five hours); 8 Cal. Code Regs. 11040 § 12 (employer must provide rest 

period for every four hours of work, or substantial fraction thereof); Lyon, 2010 WL 1753194 at *4 

4 Plaintiffs’ UCL claim is premised, in part, on allegedly missed meal and rest periods, and a four year 
statute of limitations is therefore applicable for purposes of assessing the amount in controversy.  See
Bus. & Prof. Code § 17208.
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(noting that Labor Code section 226.7 provides recovery for one meal break violation per work day and 

one rest break violation per work day).  Moreover, for purposes of this exercise, Defendant assumes that 

these individuals earned $10.00 per hour, which is the California minimum wage in effect in 2017 

(which is roughly the mid-point of the alleged class period).  (See Paragraph 39, supra.) 

43. Therefore, based on Plaintiffs’ allegations that members of the putative Distributor Class 

worked at least eight hours per day, five days per week, and did not receive meal or rest periods, the 

amount in controversy on their meal and rest period claims between December 7, 2014 and December 

31, 2018 is approximately $3,450,200 ($10.00 x 10 premium payments x 34,502 weeks). 

44. Labor Code § 203. Labor Code section 203(a) provides that, “if an employer willfully 

fails to pay . . . any wages of an employee who is discharged or who quits, the wages of the employee 

shall continue as a penalty” from the date such wages were due until the date paid.  However, Labor 

Code section 203(a) provides that such wages “shall not continue for more than 30 days.” 

45. Plaintiffs allege that Defendant willfully failed to pay all wages due to members of the 

putative Distributor Class whose relationships with Defendant were terminated.  (Ex. A, Complaint, ¶¶  

75-76.) 

46. The alleged limitations period for potential claims under Labor Code section 203 would 

be from December 7, 2015 (three years before the Complaint was filed5) to the present.  Between 

December 7, 2015 and December 31, 2018, the distributorships operated by approximately 72 

individuals who had agreements with Defendant to operate distributorships in California became 

inactive.  (Swanson Decl., ¶ 5.)    

47. Plaintiffs allege that members of the putative Distributor Class “work well over 8 hours, 

five days per week.”  (Ex. A, Complaint, ¶ 60.)  Accordingly, it is reasonable to assume that of the 

aforementioned 72 former distributors seeks eight hours of pay per day for the maximum penalty of 30 

days’ wages.  Moreover, for purposes of this exercise, Defendant assumes that these individuals earned 

$10.00 per hour, which is the California minimum wage in effect in 2017 (which is roughly the mid-

point of the alleged class period).  (See Paragraph 39, supra.) 

5 See Pineda v. Bank of America N.A., 50 Cal. 4th 1389 (2010) (three year statute of limitations applies 
to Labor Code section 203 claims). 
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48. Therefore, the amount in controversy on Plaintiffs’ claim for waiting time penalties is 

approximately $172,800 (72 former distributors x 8 hours per day x $10.00 per hour x 30 days). 

49. Unpaid Minimum Wage Compensation.  Plaintiffs allege that members of the putative 

Spouse Class members “devote many hours per week to necessary elements of [Defendant’s] business” 

but do not receive any compensation from Defendant.  (Ex. A, Complaint, ¶¶ 4, 24, 92.)  Plaintiffs 

therefore damages for allegedly unpaid minimum wages, and, liquidated damages pursuant to Cal. Lab. 

Code § 1194.2.  (Id., ¶ 91-93.) 

50. As noted above, 163 California distributor agreements in effect between December 7, 

2014 and December 31, 2018 were co-signed by a “spouse” or a person with another similar title.  

(Swanson Decl., ¶ 7.)  In the aggregate, these distributorships were active for approximately for 

approximately 15,122 weeks between December 7, 2014 and December 31, 2018.  (Id.)   

51. For purposes of this exercise, Defendant assumes that these 163 individuals earned 

$10.00 per hour, which is the California minimum wage in effect in 2017 (which is roughly the mid-

point of the alleged class period).  (See Paragraph 39, supra.)  Further, given Plaintiffs’ allegation that 

members of the putative Spouse Class “devote many hours per week to necessary elements of 

[Defendant’s] business,” it is reasonable to assume these individuals worked at least 10 hours per week.  

Based on the foregoing, the amount of allegedly unpaid wages would be approximately $1,512,200 

[$10.00 per hour x 10 hours x 15,122 weeks].  The amount of an award of liquidated damages pursuant 

to Labor Code section 1194.2 would be an equivalent sum.  Accordingly, the amount in controversy for 

this claim would be approximately $3,024,400. 

52. Usury.  Plaintiffs further allege that Defendant charged more than 10 percent interest on 

financing or loans for the purchase of inventory and other business expenditures provided to members of 

the putative Usury Sub-Class in violation of California law.  (Ex. A, Complaint, ¶¶ 30, 112-116.)  They 

thus seek to rescind all interest paid to Defendant, and, treble damages.  (Id., ¶ 116.) 

53. In approximately 2017, which is roughly the mid-point of the alleged class period, 

Defendant stated in its FDD that the estimated start-up cost of a distributor’s initial inventory ranged 

from $63,000 to $86,000.  (Swanson Decl., ¶ 11, Ex. 1.)  Further, Plaintiffs allege that the rates charged 

to Plaintiffs Aguilera and Goro “ranged from 10.5 percent to 10.75 percent.”  (Ex. A, Complaint, ¶ 113.) 
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54. For purposes of this exercise, Defendant assumes that 64 members of the putative 

Distributor Class are also members of the putative Usury Sub-Class (i.e., 25% of the putative Distributor 

Class), and, that each such individual obtained $63,000 in financing from Defendant, at 10.5 percent per 

annum, for his or her initial inventory.  Assuming that the term of each such individual’s financing was 

just six months, these individuals would have paid approximately $3,307.50 in interest over the lives of 

their loans.  Accordingly, because Plaintiffs seek to rescind not only the amounts of interest paid by 

putative Usury Sub-Class members, but also, treble damages, the amount in controversy for this facet of 

Plaintiffs’ twelfth cause of action is approximately $846,720 [64 individuals x ($3,307.50 x 4)]. 

55. Although Defendant denies Plaintiffs’ allegations, or, that they or the putative classes are 

entitled to any relief for the above-mentioned claims, based on the forgoing calculations, the aggregate 

amount in controversy for the putative classes and the putative sub-class for all asserted claims, 

exclusive of attorneys' fees, is at least $34,270,193.75.6  This amount easily exceeds the $5,000,000 

amount in controversy required under CAFA. 

56. Attorneys’ Fees.  Plaintiffs also seek attorneys' fees. (Exh. A, Complaint, Prayer for 

Relief.)  A reasonable estimate of fees likely to be recovered may be used in calculating the amount in 

controversy.  Longmire v. HMS Host USA, Inc., 2012 WL 5928485, at *9 (S.D. Cal. Nov. 26, 2012) 

(“[C]ourts may take into account reasonable estimates of attorneys' fees likely to be incurred when 

analyzing disputes over the amount in controversy under CAFA.”) (citing Brady v. Mercedes-Benz USA, 

Inc., 243 F. Supp. 2d 1004, 1010-11 (N.D. Cal. 2002)); Muniz v. Pilot Travel Centers LLC, 2007 U.S. 

Dist. LEXIS 31515, at *15 (E.D. Cal. Apr. 30, 2007) (attorneys' fees appropriately included in 

determining amount in controversy). 

57. In the class action context, courts have found that 25 percent of the aggregate amount in 

controversy is a benchmark for attorneys' fees award under the "percentage of fund" calculation and 

courts may depart from this benchmark when warranted.  See Campbell v. Vitran Exp., Inc., 471 F. 

App'x 646, 649 (9th Cir. 2012) (attorneys' fees are appropriately included in determining amount in 

controversy under CAFA); Powers v. Eichen, 229 F.3d 1249, 1256-57 (9th Cir. 2000); Wren v. RGIS 

6 Notably, this figure does not include all allegedly reimbursable business expenses, nor all allegedly 
unlawful deductions from wages, nor all items for which putative class members may have obtained 
financing from Defendant. 
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Inventory Specialists, 2011 U.S. Dist. LEXIS 38667 at *78-84 (N.D. Cal. Apr. 1, 2011) (finding ample 

support for adjusting the 25% presumptive benchmark upward and found that plaintiffs' request for 

attorneys' fees in the amount of 42% of the total settlement payment was appropriate and reasonable in 

the case); Cicero v. DirecTV, Inc., 2010 U.S. Dist. LEXIS 86920 at *16-18 (C.D. Cal. July 27, 2010) 

(finding attorneys' fees in the amount of 30% of the total gross settlement amount to be reasonable); see 

also In re Quintas Securities Litigation, 148 F. Supp. 2d 967, 973 (N.D. Cal. 2001) (noting that in the 

class action settlement context the benchmark for setting attorneys' fees is 25 percent of the common 

fund).  Even under the conservative benchmark of 25 percent of the total recovery, attorneys' fees on a 

potential damages award could be as high as $8,567,548.44 ($34,270,193.75 x 25%). 

58. Because diversity of citizenship exists, and the amount in controversy easily exceeds 

$5,000,000, this Court has original jurisdiction of this action pursuant to 28 U.S.C. section 1332(d)(2). 

This action is therefore a proper one for removal to this Court pursuant to 28 U.S.C. section 1441(a). 

59. To the extent that Plaintiffs have alleged any other claims for relief in the Complaint over 

which this Court would not have original jurisdiction under 28 U.S.C. section 1332(d), the Court has 

supplemental jurisdiction over any such claims pursuant to 28 U.S.C. section 1367(a). 

VENUE AND INTRADISTRICT ASSIGNMENT 

60. This action originally was brought in the Superior Court of the State of California, 

County of Alameda.  The County of Alameda is located within the jurisdiction of the San Francisco and 

Oakland divisions of the United States District Court for the Northern District of California.  Removal to 

this Court is therefore proper pursuant to 28 U.S.C. sections 1441, 1446(a) and 84(a).  Defendant, 

however, reserves the right to seek a transfer of venue on the grounds that: a) Plaintiffs’ claims are 

covered by a valid forum-selection agreement designating an alternative forum for the litigation of their 

potential claims; and b) Defendant is informed and believes that Plaintiffs are and have been domiciled 

within, and worked within, the jurisdiction of the U.S. District Court for the Central District of 

California and/or the U.S. District Court for the Southern District of California.   

NOTICE OF REMOVAL

61.    A true and correct copy of this Notice of Removal will be promptly served on Plaintiffs 

and filed with the Clerk of the Superior Court of the State of California for the County of Alameda. 
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WHEREFORE, Defendant prays that this civil action be removed from the Superior Court of the 

State of California for the County of Alameda to the United States District Court for the Northern 

District of California. 

DATED: January 18, 2019 Respectfully submitted,

SEYFARTH SHAW LLP 

By: /s/ Eric M. Lloyd 
Christian J. Rowley 
Matthew A. Goodin 
Eric M. Lloyd 

Attorneys for Defendant 
MATCO TOOLS CORPORATION
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multidistrict litigation transfers. 

(6) Multidistrict Litigation Transfer. Check this box when a multidistrict case is transferred into the district under authority of Title 28 USC 
§ 1407. When this box is checked, do not check (5) above. 

(8) Multidistrict Litigation Direct File. Check this box when a multidistrict litigation case is filed in the same district as the Master MDL docket. 

Please note that there is no Origin Code 7. Origin Code 7 was used for historical records and is no longer relevant due to changes in statute.  

VI.    Cause of Action. Report the civil statute directly related to the cause of action and give a brief description of the cause. Do not cite jurisdictional 
statutes unless diversity. Example: U.S. Civil Statute: 47 USC § 553. Brief Description: Unauthorized reception of cable service. 

VII.   Requested in Complaint.  Class Action. Place an “X” in this box if you are filing a class action under Federal Rule of Civil Procedure 23. 

Demand. In this space enter the actual dollar amount being demanded or indicate other demand, such as a preliminary injunction. 

Jury Demand. Check the appropriate box to indicate whether or not a jury is being demanded. 

VIII. Related Cases.  This section of the JS-CAND 44 is used to identify related pending cases, if any. If there are related pending cases, insert the docket 
numbers and the corresponding judge names for such cases. 

IX.    Divisional Assignment. If the Nature of Suit is under Property Rights or Prisoner Petitions or the matter is a Securities Class Action, leave this 
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events or omissions which give rise to the claim occurred or in which a substantial part of the property that is the subject of the action is situated.” 
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