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,1752'8&7,21
7KLV� LV� DQ� DFWLRQ� E\� TXL� WDP 3ODLQWLII�5HODWRU�0ROGH[�0HWULF�� ,QF�� �³0ROGH[´��� LQ� WKH�

QDPH� RI� WKH� 8QLWHG� 6WDWHV� *RYHUQPHQW�� WR� UHFRYHU� SHQDOWLHV� DQG� GDPDJHV� DULVLQJ� IURP� IDOVH�
VWDWHPHQWV� PDGH� E\ 'HIHQGDQW� �0� &RPSDQ\ �³�0´� RU� WKH� ³&RPSDQ\´�� WR� WKH� *RYHUQPHQW
UHJDUGLQJ�LWV�GDQJHURXVO\�GHIHFWLYH�GXDO�HQGHG�&RPEDW�$UPV� HDUSOXJV��ZKLFK��0�VROG�WR�WKH�
8�6��PLOLWDU\ IRU�PRUH� WKDQ� D� GHFDGH ZLWKRXW� LWV� NQRZOHGJH� RI� WKH� GHIHFW� 3ODLQWLII�5HODWRU¶V
FODLPV�UHYHDO�WKH�SURWUDFWHG�IUDXG�SHUSHWUDWHG�RQ�WKH�PLOLWDU\�E\��0��ZKRVH�GXDO�HQGHG�&RPEDW�
$UPV��HDUSOXJV²ZKLFK�ZHUH�VWDQGDUG�LVVXH�LQ�FHUWDLQ�EUDQFKHV�RI�WKH�PLOLWDU\�GXULQJ�IRUHLJQ�
FRQIOLFWV�EHWZHHQ������DQG�����²KDYH�OLNHO\�FDXVHG�WKRXVDQGV RI�VROGLHUV�WR�VXIIHU�VLJQLILFDQW�
KHDULQJ� ORVV�DQG� WLQQLWXV� LQ�DGGLWLRQ� WR�H[SRVLQJ�PLOOLRQV� WR� WKH�ULVN�FDXVHG�E\��0¶V�GHIHFWLYH�
HDUSOXJV�� 7KH� LQGLUHFW� FRVW� WR� WKH� SXEOLF� RI� �0¶V� IUDXG� KDV� EHHQ� HQRUPRXV�� � ,Q� DGGLWLRQ� WR�
IXQGLQJ� WKH�PLOLWDU\¶V� UHSHDWHG� SXUFKDVHV RI� WKH� GHIHFWLYH� HDUSOXJV� IURP� �0� IRU�PRUH� WKDQ� D�
GHFDGH��WD[�SD\HUV�PXVW�VKRXOGHU�WKH�PDVVLYH�H[SHQVH�RI�WUHDWLQJ�YHWHUDQV�ZLWK�KHDULQJ�GDPDJH�
DQG� LPSDLUPHQW�� ZKLFK� UHSUHVHQWV� WKH ODUJHVW� RQJRLQJ� PHGLFDO� FRVW� WR WKH� PLOLWDU\�
3ODLQWLII�5HODWRU�0ROGH[�DOOHJHV DV�IROORZV�

7+(�3$57,(6
�� 0ROGH[ LV� D� IDPLO\�RZQHG� EXVLQHVV RUJDQL]HG� DQG� H[LVWLQJ� XQGHU� WKH� ODZV� RI�

&DOLIRUQLD�ZLWK�LWV�SULQFLSDO�SODFH�RI�EXVLQHVV LQ�&XOYHU�&LW\��&DOLIRUQLD� ,W�LV�LQ�WKH�EXVLQHVV�RI�
GHVLJQLQJ�� PDQXIDFWXULQJ� DQG� VHOOLQJ� ZRUNHU� VDIHW\� SURGXFWV�� LQFOXGLQJ� KHDULQJ� SURWHFWLRQ�

� $V��0�H[SODLQV�LQ�D�SUHVV�UHOHDVH�WUXPSHWLQJ�LWV�VDOHV�RI�LWV�&RPEDW�$UPV� HDUSOXJV�
WR� WKH�PLOLWDU\��³>W@LQQLWXV��RIWHQ�UHIHUUHG� WR�DV� µULQJLQJ� LQ� WKH�HDUV�¶�DQG�QRLVH�LQGXFHG�KHDULQJ�
ORVV�FDQ�EH�FDXVHG�E\�D�RQH�WLPH�H[SRVXUH�WR�KD]DUGRXV�LPSXOVH�QRLVH��RU�E\�UHSHDWHG�H[SRVXUH�
WR� H[FHVVLYH� QRLVH� RYHU� DQ� H[WHQGHG� SHULRG� RI� WLPH�´� � ([�� ��� �0� 1HZVURRP�� �0� +HDULQJ�
3URWHFWLRQ�'HYLFHV�1RZ�$GGHG� WR� WKH�)HGHUDO�3URFXUHPHQW�/LVW �$XJ�������������DYDLODEOH�DW�
KWWS���VROXWLRQV��P�FRP�ZSV�SRUWDO��0�HQB86��0�'HIHQVH�86�'HIHQVH�$ERXW��0�
'HIHQVH�1HZV���ODVW�YLVLWHG�$SU������������
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SURGXFWV� DQG� UHVSLUDWRUV�� ,Q� ������0ROGH[� LQWURGXFHG� D QRQ�OLQHDU� GXDO�PRGH� HDUSOXJ�� FDOOHG�
%DWWOH3OXJV��� 0ROGH[¶V� %DWWOH3OXJV� SURYLGHG� WKH� ILUVW� DFWXDO� FRPSHWLWLRQ� WR� �0¶V� &RPEDW�
$UPV� HDUSOXJV LQ�WKH�PDUNHW�IRU�QRQ�OLQHDU�HDUSOXJV�DSSURYHG�IRU�SXUFKDVH�E\�WKH�PLOLWDU\��

�� �0�&RPSDQ\�LV�D�FRUSRUDWLRQ�RUJDQL]HG�DQG H[LVWLQJ�XQGHU�WKH�ODZV�RI�WKH�VWDWH�
RI�'HODZDUH�ZLWK�LWV�SULQFLSDO�SODFH�RI�EXVLQHVV�LQ�6W� 3DXO��0LQQHVRWD�� $PRQJ�RWKHU�WKLQJV��LW�LV�
LQ� WKH� EXVLQHVV� RI� GHVLJQLQJ�� PDQXIDFWXULQJ� DQG� VHOOLQJ ZRUNHU� VDIHW\� SURGXFWV�� LQFOXGLQJ�
KHDULQJ� SURWHFWRUV� DQG� UHVSLUDWRUV�� �0� KDV� D� GRPLQDQW PDUNHW� VKDUH� LQ� YLUWXDOO\� HYHU\� VDIHW\�
SURGXFW�PDUNHW��LQFOXGLQJ�KHDULQJ�SURWHFWLRQ� �0�LV�RQH�RI�WKH�ODUJHVW�FRPSDQLHV�LQ�WKH�FRXQWU\�

-85,6',&7,21�$1'�9(18(
�� 7KLV�DFWLRQ�DULVHV�XQGHU�WKH�)DOVH�&ODLPV�$FW�����8�6�&��������� HW�VHT�
�� -XULVGLFWLRQ�RYHU�WKLV�DFWLRQ�LV�FRQIHUUHG�XSRQ�WKH�&RXUW�E\����8�6�&���������D��

DQG����8�6�&���������LQ�WKDW�WKLV�DFWLRQ�DULVHV�XQGHU�WKH�ODZV�RI�WKH�8QLWHG�6WDWHV�
�� 9HQXH� LV� SURSHU� LQ� WKLV�'LVWULFW� SXUVXDQW� WR� ���8�6�&�� �� ����� DQG� ���8�6�&�� ��

�����D��EHFDXVH�'HIHQGDQW��0� WUDQVDFWV� EXVLQHVV� LQ� WKLV�'LVWULFW DQG�FDQ�EH� IRXQG�ZLWKLQ� WKH�
8QLWHG�6WDWHV�

�� 9HQXH�LV�DOVR�SURSHU�EHFDXVH�WKLV�'LVWULFW�KDV�JHQHUDO�MXULVGLFWLRQ�RYHU��0�GXH�WR�
LWV�H[WHQVLYH�� ORQJ�VWDQGLQJ�SUHVHQFH�� �'HIHQGDQW��0�RSHUDWHV�PDQXIDFWXULQJ�IDFLOLWLHV�DW������
3HULPHWHU�5RDG��*UHHQYLOOH��6RXWK�&DUROLQD�������������ZKLFK�LQFOXGHV�DW�OHDVW WZR�SODQWV� �0�
KDV� RSHUDWHG� IDFLOLWLHV� DW� WKLV� ORFDWLRQ� VLQFH� ������ DQG� LQ� ����� EHJDQ� D� �����PLOOLRQ� RQJRLQJ�
H[SDQVLRQ� SURMHFW� ([� ��� +LVWRU\� RI� �0� *UHHQYLOOH�� DYDLODEOH� DW
KWWS���VROXWLRQV��P�FRP�ZSV�SRUWDO��0�HQB86�*UHHQYLOOH�3ODQW�)DFLOLW\�+LVWRU\� �ODVW� YLVLWHG�
0D\���������� �0�WRXWV�WKH�EHQHILWV�RI�LWV�DFWLYH�SDUWLFLSDWLRQ�LQ�WKH�*UHHQYLOOH�FRPPXQLW\�RQ�
LWV� ZHEVLWH� ([� ��� &RPPXQLW\� ,QYROYHPHQW�� DYDLODEOH� DW�
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KWWS���VROXWLRQV��P�FRP�ZSV�SRUWDO��0�HQB86�*UHHQYLOOH�3ODQW�&RPPXQLW\�,QYROYHPHQW� �ODVW�
YLVLWHG�0D\����������

�� 9HQXH�LV�DOVR�SURSHU�EHFDXVH��LQ DGGLWLRQ�WR�WKH�VWDWXWRU\�EDVHV��WKLV�'LVWULFW�KDV�
VSHFLILF�MXULVGLFWLRQ�RYHU�IDOVH�VWDWHPHQWV�DQG�FODLPV�UHODWHG�WR��0¶V�GLVWULEXWLRQ�RI�WKH�&RPEDW�
$UPV�HDUSOXJV�WR�6RXWK�&DUROLQLDQ�VROGLHUV���6WDUWLQJ�LQ�������DOO�VROGLHUV�GHSOR\HG�WR�,UDT�DQG�
$IJKDQLVWDQ�ZHUH�LVVXHG�&RPEDW�$UPV�HDUSOXJV�� �([�����0F,OZDLQ��'��6FRWW�HW�DO���+HULWDJH�RI�
$UP\� $XGLRORJ\� DQG� WKH� 5RDG� $KHDG�� 7KH� $UP\� +HDULQJ� 3URJUDP� $0(5,&$1� -2851$/� 2)�
38%/,&�+($/7+��9RO�� ���1R�� ��� �'HF�� ������� � 6RXWK�&DUROLQD� LV� KRPH� WR� VHYHUDO $UP\��$LU�
)RUFH��1DY\��DQG�0DULQH�PLOLWDU\�EDVHV�IURP�ZKLFK�VROGLHUV�ZHUH�WUDLQHG�DQG�GHSOR\HG WR�WKHVH�
FRPEDW�]RQHV²LQFOXGLQJ�)RUW�-DFNVRQ��6KDZ�$LU�)RUFH�%DVH��WKH�0DULQH�&RUS�5HFUXLWLQJ�'HSRW�
DW�3DUULV� ,VODQG��DQG� WKH�1DYDO�:HDSRQV�6WDWLRQ�&KDUOHVWRQ�� �:LWK�UHVSHFW� WR�)RUW�-DFNVRQ�� IRU�
H[DPSOH���0�ZDV�WKH�VXSSOLHU�RI�&RPEDW�$UPV�HDUSOXJV�SULRU�WR�0ROGH[�DVVXPLQJ�WKH�FRQWUDFW�
LQ������

)$&78$/�$//(*$7,216
,� �0¶6�'()(&7,9(�&20%$7�$506��($53/8*6

�0¶V�GXDO�HQGHG�&RPEDW�$UPV� HDUSOXJV

�� �0¶V� GXDO�HQGHG� &RPEDW� $UPV� HDUSOXJV�� ZKLFK� DUH� QRQ�OLQHDU�� RU� VHOHFWLYH�
DWWHQXDWLRQ��HDUSOXJV��ZHUH�GHVLJQHG� WR�SURYLGH�VROGLHUV�ZLWK�D�VLQJOH�VHW�RI�HDUSOXJV� WKDW�RIIHU�
WKHP�WZR�RSWLRQV�IRU�KHDULQJ�DWWHQXDWLRQ�GHSHQGLQJ�XSRQ�KRZ�WKH�SOXJV�DUH�ZRUQ���,I�ZRUQ�LQ�WKH�
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³FORVHG´� RU� ³EORFNHG´� SRVLWLRQ� �ROLYH� HQG� LQ��� WKH� HDUSOXJV� DUH VXSSRVHG� WR� EORFN� VRXQG� OLNH�
WUDGLWLRQDO�HDUSOXJV���,I�ZRUQ�LQ�WKH�³RSHQ´�RU�³XQEORFNHG´�SRVLWLRQ��\HOORZ�HQG�LQ���WKH�HDUSOXJV�
DUH VXSSRVHG� WR� EORFN� RU� DW� OHDVW� VLJQLILFDQWO\� UHGXFH� ORXG� LPSXOVH� VRXQGV� RI� EDWWOHILHOG�
H[SORVLRQV��ZKLOH�VWLOO�DOORZLQJ�WKH�ZHDUHU�WR�KHDU�TXLHWHU�QRLVHV�VXFK�DV�FRPPDQGV�VSRNHQ�E\�
IHOORZ�VROGLHUV�DQG�DSSURDFKLQJ�HQHP\�FRPEDWDQWV���7KHVH�HDUSOXJV�ZHUH�RULJLQDOO\�FUHDWHG�E\�D�
FRPSDQ\� FDOOHG� $HDUR 7HFKQRORJLHV �³$HDUR´��� � �0� DFTXLUHG� $HDUR� LQ� ���� �DQG� WKXV� DQ\�
OLDELOLW\�DVVRFLDWHG�ZLWK�LWV�SDVW�FRQGXFW� DQG�KLUHG�WKH�HPSOR\HHV�DW�$HDUR�WKDW�GHYHORSHG�DQG�
WHVWHG�WKH�GHIHFWLYH�HDUSOXJV���7KHVH��0�HPSOR\HHV�ZHUH�DZDUH�RI�WKH�GHIHFWV�DV�HDUO\�DV�������
VHYHUDO�\HDUV�EHIRUH��0�$HDUR�EHFDPH�WKH�H[FOXVLYH�SURYLGHU�RI�WKH�HDUSOXJV�WR�WKH�PLOLWDU\�

�� $V�NQRZQ�WR��0�$HDUR�DW�WKH�WLPH�LW�ELG�IRU�DQG�ZRQ�WKH�XQGHUO\LQJ�,QGHILQLWH�
4XDQWLW\�&RQWUDFWV��³,4&V´��WKDW�PDGH�LW�WKH�H[FOXVLYH�VXSSOLHU�RI�VHOHFWLYH�DWWHQXDWLRQ�HDUSOXJV�
WR� WKH�PLOLWDU\�EHWZHHQ����� DQG������� WKHVH�HDUSOXJV�KDYH�GDQJHURXV�GHVLJQ�GHIHFWV� WKDW FDQ
FDXVH� WKHP� WR� ORRVHQ� LQ� WKH� ZHDUHU¶V� HDU�� LPSHUFHSWLEO\� WR� WKH� ZHDUHU� DQG� HYHQ� WUDLQHG�
DXGLRORJLVWV YLVXDOO\� REVHUYLQJ� D�ZHDUHU�� WKHUHE\�SHUPLWWLQJ� GDPDJLQJ� VRXQGV� WR� HQWHU� WKH� HDU�
FDQDO�E\�WUDYHOLQJ�DURXQG�WKH�RXWVLGH�RI�WKH�HDUSOXJ�ZKLOH�WKH�XVHU�DQG�RU�DXGLRORJLVW�LQFRUUHFWO\�
EHOLHYHV�WKDW�WKH�HDUSOXJ�LV�ZRUNLQJ�DV�LQWHQGHG� %HFDXVH�WKH�VWHP�RI�WKH�GXDO�HQGHG�HDUSOXJ�LV�
WRR�VKRUW��LW�LV�GLIILFXOW�WR�LQVHUW�WKH�SOXJ�GHHSO\�LQWR�VRPH�ZHDUHU¶V HDU FDQDOV�DQG�REWDLQ�D�SURSHU�
ILW� 6SHFLILFDOO\�� ZKHQ WKH� HDUSOXJ� LV LQVHUWHG� LQWR� WKH HDU� DFFRUGLQJ� WR� VWDQGDUG� ILWWLQJ�
LQVWUXFWLRQV��WKH�EDVDO�HGJH�RI�WKH�WKLUG�IODQJH�RI�WKH�QRQ�LQVHUWHG�HQG�RI�WKH�HDUSOXJ�LV�SURQH�WR�
SUHVV DJDLQVW�VRPH ZHDUHUV¶�HDU FDQDOV DQG�IROG EDFN�WR�LWV�RULJLQDO�VKDSH� WKHUHE\�ORRVHQLQJ�WKH�
VHDO�LQ�WKHLU HDU�FDQDOV� 7KH�GHIHFW�KDV�WKH�VDPH�HIIHFW�ZKHQ�HLWKHU HQG�LV�LQVHUWHG�EHFDXVH�WKH�
HDUSOXJV�DUH� V\PPHWULFDO�� � ,Q�HLWKHU� VFHQDULR�� WKH�HIIHFW� LV� WKDW� WKH�HDUSOXJ�PD\�QRW�PDLQWDLQ�D�
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WLJKW�VHDO�LQ�VRPH�ZHDUHUV¶�HDU�FDQDOV�VXFK�WKDW�GDQJHURXV�VRXQGV�FDQ�E\SDVV�WKH�SOXJ�DOWRJHWKHU�
WKHUHE\�SRVLQJ�VHULRXV�ULVN�WR�WKH�ZHDUHU¶V�KHDULQJ�XQEHNQRZQVW�WR�KLP�RU�KHU���

��� 7KHVH� GDQJHURXV� GHVLJQ� GHIHFWV� ZHUH� NQRZQ� WR� $HDUR LQ� ����� �DQG� ODWHU� �0��
ZKHQ�LW FRPSOHWHG�WHVWLQJ�RI�WKH�GXDO�HQGHG�&RPEDW�$UPV� HDUSOXJV���7KLV�LV�HYLGHQFHG�E\�WKH�
IDFW�WKDW�ZKHQ�$HDUR UHWHVWHG�WKH�FORVHG�HQG�RI�WKH�HDUSOXJ�VWDUWLQJ�LQ�)HEUXDU\������ DV�GHWDLOHG�
EHORZ�� LWV SHUVRQQHO� UROOHG� EDFN� WKH� QRQ�LQVHUWHG� \HOORZ� IODQJHV� LQ� RUGHU� WR� PLWLJDWH� WKH�
ORRVHQLQJ� HIIHFW RI� WKH� GHIHFW� FDXVHG� E\ WKH� VKRUW� VWHP�� � )XUWKHU�� WKH� �0�$HDUR VFLHQWLVW�ZKR�
RYHUVDZ� DQG� GRFXPHQWHG� WKLV� WHVWLQJ�� DQG� WKH� �0�$HDUR ODE� WHFKQLFLDQ� ZKR� FRQGXFWHG� WKH�
WHVWLQJ��DUH�VWLOO�HPSOR\HG�E\��0�WR�WKLV�GD\��

��� 'HVSLWH� WKLV� NQRZOHGJH�� LQ� ������ $HDUR VXEPLWWHG� D� ELG� LQ� UHVSRQVH� WR� WKH�
PLOLWDU\¶V�5HTXHVW� IRU� 3URSRVDO� �³5)3´� WR� VXSSO\� ODUJH� TXDQWLWLHV� RI� WKHVH� GHIHFWLYH HDUSOXJV�
DQG�HQWHUHG� LQWR�DQ� ,4&�SXUVXDQW� WR�ZKLFK� LW�EHFDPH�WKH�H[FOXVLYH�VXSSOLHU�RI�HDUSOXJV� WR� WKH�
PLOLWDU\�� � :KHQ� LW� UHVSRQGHG� WR� WKH� 5)3�� $HDUR ZDV� UHTXLUHG� WR� H[SUHVVO\� FHUWLI\� WKDW� WKH�
HDUSOXJV� FRPSOLHG� ZLWK� WKH� 6DOLHQW� &KDUDFWHULVWLFV� RI� 0HGLFDO� 3URFXUHPHQW� ,WHP� 'HVFULSWLRQ�
�³03,'´�� RI� 6ROLFLWDWLRQ� 1R�� 63��������5������ 6HH�([�� ��� 6ROLFLWDWLRQ� 1R�� 63��������5�
������ �7KH�HDUSOXJV�GLG�QRW��KRZHYHU��FRPSO\�ZLWK� WKRVH�6DOLHQW�&KDUDFWHULVWLFV��ZKLFK $HDUR�
NQHZ�DW�WKH�WLPH�LW�PDGH�LWV�FHUWLILFDWLRQ���7KXV��$HDUR¶V�UHVSRQVH WR�WKH�5)3�FRQVWLWXWHV�D IDOVH�
VWDWHPHQW� RU� UHFRUG� DQG� HDFK� RI� $HDUR¶V� DQG� ODWHU� �0¶V� VXEVHTXHQW� UHTXHVWV IRU� SD\PHQW�
SXUVXDQW� WR� WKH� ,4&� UHVXOWLQJ� IURP� WKHVH� IDOVH� VWDWHPHQWV� RU� UHFRUGV� FRQVWLWXWHV� D� IDOVH� FODLP
ZLWKLQ� WKH�PHDQLQJ�RI� WKH�)DOVH�&ODLPV�$FW� �³)&$´��� �(DFK�RI�$HDUR¶V� DQG��0¶V� VXEVHTXHQW
UHVSRQVHV WR� WKH�PLOLWDU\¶V 5)3V�DQG� WKH� UHVXOWLQJ� ,4&�SD\PHQW� UHTXHVWV�FRQVWLWXWH�DGGLWLRQDO��
GLVWLQFW�IDOVH�VWDWHPHQWV�DQG�FODLPV E\��0�$HDUR IRU�ZKLFK��0�LV QRZ OLDEOH�
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,,� 7+(�6$/,(17�&+$5$&7(5,67,&6�2)�7+(�0,/,7$5<¶6�5)3V
��� 6LQFH� ������ �0�$HDUR KDV EHHQ� DZDUGHG�PXOWLSOH� ,4&¶V� LQ UHVSRQVH WR� 5)3V��

LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�63��������5������� LVVXHG�E\�WKH�PLOLWDU\�UHTXHVWLQJ�ELGV�WR�VXSSO\�
QRQ�OLQHDU�� VHOHFWLYH� DWWHQXDWLRQ� HDUSOXJV�� � ,Q� UHVSRQVH� WR� HDFK� RI� WKHVH�5)3V�� �0�$HDUR ZDV�
UHTXLUHG� WR� FHUWLI\ WKDW� LWV� GXDO�HQGHG� &RPEDW� $UPV� HDUSOXJV� FRPSOLHG� ZLWK� WKH� 6DOLHQW�
&KDUDFWHULVWLFV�RI� WKH DVVRFLDWHG�03,'V�� �7KH�SHUWLQHQW�6DOLHQW�&KDUDFWHULVWLFV� VHW� IRUWK� LQ� WKH�
03,'� ZKLFK�ZDV�XQLIRUP�DFURVV�DOO�5)3V� LQ�UHOHYDQW�SDUW��DUH�DV�IROORZV�

������� � (DU� SOXJV� VKDOO� EH� GHVLJQHG� WR� SURYLGH� SURWHFWLRQ� IURP� WKH�
LPSXOVH�QRLVHV�FUHDWHG�E\�PLOLWDU\�ILUHDUPV��ZKLOH�DOORZLQJ�WKH�ZHDUHU�
WR�FOHDUO\�KHDU�QRUPDO�VSHHFK�DQG�RWKHU�TXLHWHU�VRXQGV��VXFK�DV�YRLFH�
FRPPDQGV��RQ�WKH�EDWWOHILHOG�
������� � 7KH� VRXQG� DWWHQXDWLRQ� RI� ERWK� HQGV� RI� WKH� HDU� SOXJV� VKDOO� EH�
WHVWHG�LQ�DFFRUGDQFH�ZLWK�$16,�6����«�
���� �:RUNPDQVKLS�� �7KH�HDU�SOXJV� VKDOO�EH� IUHH� IURP�DOO�GHIHFWV� WKDW�
GHWUDFW�IURP�WKHLU�DSSHDUDQFH�RU�LPSDLU�WKHLU�VHUYLFHDELOLW\�
���� � ,QVWUXFWLRQV�� � ,OOXVWUDWHG�LQVWUXFWLRQV�H[SODLQLQJ�WKH�SURSHU�XVH�DQG�KDQGOLQJ�
RI�WKH�HDU�SOXJV�VKDOO�EH�VXSSOLHG�ZLWK�HDFK�XQLW«�

([�����6ROLFLWDWLRQ�1R��63��������5����� DW�������
��� 7KH�(QYLURQPHQWDO�3URWHFWLRQ�$JHQF\��³(3$´� KDV DOVR SURPXOJDWHG�UHJXODWLRQV�

SXUVXDQW� WR� WKH� 1RLVH� &RQWURO� $FW�� ��� 8�6�&�� �� ����� HW� VHT��� WKDW� JRYHUQ� WKH� WHVWLQJ� DQG�
DWWHQGDQW� ODEHOLQJ�RI�KHDULQJ�SURWHFWLYH�GHYLFHV� OLNH� WKH�GXDO�HQGHG�&RPEDW�$UPV� HDUSOXJV���
6SHFLILFDOO\�����&�)�5��������������SURYLGHV�WKDW�

7KH� YDOXH� RI� VRXQG� DWWHQXDWLRQ� WR� EH� XVHG� LQ� WKH� FDOFXODWLRQ� RI� WKH�
1RLVH�5HGXFWLRQ�5DWLQJ�PXVW�EH�GHWHUPLQHG�DFFRUGLQJ�WR�WKH�³0HWKRG�
IRU�WKH�0HDVXUHPHQW�RI�5HDO�(DU�3URWHFWLRQ�RI�+HDULQJ�3URWHFWRUV�DQG�
3K\VLFDO�$WWHQXDWLRQ� RI� (DUPXIIV�´� 7KLV� VWDQGDUG� LV� DSSURYHG� DV� WKH�
$PHULFDQ�1DWLRQDO� 6WDQGDUGV� ,QVWLWXWH� 6WDQGDUG� �$16,�67'�� 6�����
�����
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��� $GGLWLRQDOO\�� ��� &�)�5�� �� ����������H� RI� WKH� (3$� UHJXODWLRQV UHTXLUHV� WKDW�
FHUWDLQ�³VXSSRUWLQJ�LQIRUPDWLRQ´�PXVW�DFFRPSDQ\�KHDULQJ�SURWHFWLRQ�GHYLFHV�VROG�LQ�WKH�8QLWHG�
6WDWHV�

7KH�IROORZLQJ�PLQLPXP�VXSSRUWLQJ� LQIRUPDWLRQ�PXVW�DFFRPSDQ\� WKH�
GHYLFH�LQ�D�PDQQHU�WKDW�LQVXUHV�LWV�DYDLODELOLW\�WR�WKH�SURVSHFWLYH�XVHU��
,Q� WKH� FDVH� RI EXON� SDFNDJLQJ� DQG� GLVSHQVLQJ�� VXFK VXSSRUWLQJ�
LQIRUPDWLRQ�PXVW�EH�DIIL[HG� WR� WKH�EXON�FRQWDLQHU�RU�GLVSHQVHU� LQ� WKH�
VDPH� PDQQHU� DV� WKH� ODEHO�� DQG� LQ� D� UHDGLO\� YLVLEOH� ORFDWLRQ«���
,QVWUXFWLRQV�DV�WR�WKH�SURSHU�LQVHUWLRQ�RU�SODFHPHQW�RI�WKH�GHYLFH�

(PSKDVLV�DGGHG�
,,,�� �0¶6�'(/,%(5$7(/<�)/$:(' 7(67,1*�2)�7+(�($53/8*6��5(68/7,1*�

)$/6(� $1'� 0,6/($',1*� 155V�� $1'� ,03523(5� ,16758&7,216� )25�
86( 2)�7+(�($53/8*6
��� (DUSOXJV� OLNH��0¶V�DUH�VROG�ZLWK�D� OLVWHG 155�WKDW� LV�VXSSRVHG� WR� UHSUHVHQW� WKH�

DPRXQW� RI� VRXQG� DWWHQXDWLRQ� SHUFHLYHG� E\� D� WHVW� JURXS ZKHQ� WHVWHG� XQGHU� FHUWDLQ� FRQGLWLRQV�
UHTXLUHG�E\ WKH�VWDWXWRULO\�UHTXLUHG�WHVW�PHWKRGRORJ\� 7KH�PLOLWDU\�FDQ�RQO\�SXUFKDVH��0¶V�GXDO�
HQGHG�&RPEDW $UPV� HDUSOXJV� LI� WKH\�PHHW� WKH� WHVWLQJ VWDQGDUGV� UHTXLUHG� E\� WKH�8�6��$UP\�
3XEOLF� +HDOWK� &RPPDQG�� $UP\� +HDULQJ� 3URJUDP�� RU HTXLYDOHQW� VWDQGDUGV� WKDW� PD\� EH�
SURPXOJDWHG�E\�RWKHU�PLOLWDU\�VHUYLFHV� $V�VXFK��EHIRUH��0�$HDUR FRXOG�VHOO�LWV HDUSOXJV�WR�WKH�
PLOLWDU\�� �0�$HDUR KDG� WR� WHVW WKHP� WR� GHWHUPLQH� WKH�155��ZKLFK�ZRXOG� EH� LQFOXGHG� RQ� WKH�
SURGXFW�ODEHO���

��� ,Q�RU�DURXQG�-DQXDU\�������SHUVRQQHO�DW $HDUR FRPPHQFHG�155�WHVWLQJ�RQ�HDFK�
HQG� RI� WKH� HDUSOXJ�� � 5DWKHU� WKDQ� RXWVRXUFH� WKH� WHVWLQJ� WR� DQ� LQGHSHQGHQW� ODE�� $HDUR FKRVH� WR�
FRQGXFW�WKH�WHVWLQJ�DW LWV�RZQ (�$�5&$/�ODERUDWRU\ �ZKLFK�DOVR�LV�QRZ�RZQHG�E\��0��� $HDUR¶V�
SHUVRQQHO� VHOHFWHG� WHQ� WHVW� VXEMHFWV�� VRPH� RI� ZKRP� ZHUH� WKHLU� RZQ HPSOR\HHV�� WR� WHVW� WKH�
HDUSOXJ�� $HDUR¶V SHUVRQQHO� WHVWHG�� LQ�QR�SDUWLFXODU�RUGHU�� ���� WKH� VXEMHFW¶V�KHDULQJ�ZLWKRXW� DQ�
HDUSOXJ� LQVHUWHG�� ���� WKH� VXEMHFW¶V� KHDULQJ�ZLWK� WKH� RSHQ�XQEORFNHG �\HOORZ�� HQG� RI� WKH GXDO�
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HQGHG�&RPEDW�$UPV� HDUSOXJ� LQVHUWHG�� DQG� ���� WKH� VXEMHFW¶V�KHDULQJ�ZLWK� WKH� FORVHG�EORFNHG
�ROLYH��HQG�RI�WKH�HDUSOXJ�LQVHUWHG�

��� $HDUR SHUVRQQHO�PRQLWRUHG� WKH�QRLVH�DWWHQXDWLRQ� UHVXOWV�RI� HDFK�VXEMHFW�DV�HDFK
WHVW�ZDV�SHUIRUPHG�DQG�FRXOG�VWRS�WKH�WHVW�LI�WKH\�GLG�QRW�JHW�WKH�155�UHVXOWV�WKH\�ZDQWHG��ZKLFK�
YLRODWHG� WKH�$16,� 6��������� WHVWLQJ� SURWRFRO� $IWHU HLJKW� RI� WKH� WHQ� WHVW� VXEMHFWV� KDG� EHHQ�
WHVWHG�RQ�ERWK�WKH�RSHQ�DQG�FORVHG�HQGV�RI�WKH�HDUSOXJ� $HDUR SHUVRQQHO�GHFLGHG�QRW�WR�WHVW�WKH�
ODVW�WZR�VXEMHFWV¶�KHDULQJ�ZLWK�WKH�FORVHG�EORFNHG HQG�RI�WKH�HDUSOXJ LQVHUWHG���$W�WKDW�SRLQW��WKH�
DYHUDJH�RI�WKH�UHVXOWV�IRU�WKH�ILUVW�HLJKW�VXEMHFWV�VXJJHVWHG DQ 155�RI�������ZKLFK�ZDV�IDU EHORZ�
WKH�³��´�155�WKDW��0�$HDUR�ZRXOG�KDYH H[SHFWHG IRU�WKH�FORVHG�HQG�RI� WKH�SOXJ� 7KLV�UHVXOW�
ZDV� GLUHFWO\� DWWULEXWDEOH� WR� WKH� GHVLJQ� GHIHFW� LQ� WKH� HDUSOXJV� FDXVLQJ� VRPH�ZHDUHUV� WR� UHFHLYH�
OLWWOH� RU QR� VRXQG� DWWHQXDWLRQ�� GXH� WR� WKH� LPSHUFHSWLEOH� VOLS� H[SODLQHG� DERYH�� ZKLOH� RWKHUV�
DFKLHYHG�WKH�H[SHFWHG�OHYHOV�RI�VRXQG�DWWHQXDWLRQ�

��� $HDUR SHUVRQQHO�DSSDUHQWO\�OLNHG�WKH�ORZ�155V�WKH\�ZHUH�JHWWLQJ IURP�WKH�VDPH�
WHVW� VXEMHFWV GXH� WR� WKH� GHVLJQ� GHIHFW RQ� WKH� RSHQ� HQG�RI WKH� SOXJ� KRZHYHU�� �$V� VXFK� $HDUR�
FRPSOHWHG� WHVWLQJ� DOO WHQ� RI� WKH� VXEMHFWV¶� KHDULQJ�ZLWK� WKH� RSHQ� HQG� RI� WKH� SOXJ LQVHUWHG� DQG�
REWDLQHG�D�IDFLDOO\�LQYDOLG����155��PHDQLQJ�WKH�HDUSOXJ�ZRXOG�DFWXDOO\�IXQFWLRQ�DV�D�KHDULQJ�DLG�
E\�DPSOLI\LQJ�VRXQG� $HDUR�SHUVRQQHO UHSRUWHG WKH����155�DV�D�³�´�155��ZKLFK��0�$HDUR KDV
GLVSOD\HG RQ� WKH�SDFNDJLQJ�RI� WKH�GXDO�HQGHG�&RPEDW�$UPV� HDUSOXJV VLQFH� WKH�SURGXFW�ZDV�
ODXQFKHG���6LQFH�ODWH��������0�$HDUR KDV�WRXWHG�WKLV�UDWLQJ�DV�DQ DGGHG�EHQHILW�WR�WKH�PLOLWDU\�RQ�
WKH�WKHRU\�WKDW�ZHDUHUV�RI�WKHVH�HDUSOXJV�ZRXOG�EH�DEOH�WR�KHDU�FRPPDQGV�IURP�IULHQGO\�VROGLHUV�
DQG�DSSURDFKLQJ�HQHP\�FRPEDWDQWV��XQLPSDLUHG� LQ�WKH�VDPH�ZD\�DV�LI�WKH\�KDG�QRWKLQJ�LQ�WKHLU�
HDUV��
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��� $IWHU� SUHPDWXUHO\� WHUPLQDWLQJ� WHVWLQJ� RI� WKH� FORVHG�EORFNHG HQG� RI� WKH HDUSOXJ��
$HDUR SHUVRQQHO� LPPHGLDWHO\� LQYHVWLJDWHG� WKH� FDXVH� RI� WKH FORVHG�EORFNHG HQG¶V� LPSOLHG� DQG�
XQDFFHSWDEO\�ORZ�155 DQG�GLVFRYHUHG�WKDW� EHFDXVH�WKH�VWHP�RI�WKH�HDUSOXJ�ZDV�VR�VKRUW��LW�ZDV�
GLIILFXOW�WR�LQVHUW�WKH�SOXJ�GHHSO\�LQWR�WKH�VXEMHFW¶V�HDU FDQDOV�DQG�REWDLQ�D�SURSHU�ILW��DV�UHTXLUHG�
E\�$16,�6���������� 6HFWLRQ������� ([�����$FRXVWLFDO�6RFLHW\�RI�$PHULFD�6WDQGDUG�0HWKRG�IRU�
WKH� 0HDVXUHPHQW� RI� 5HDO�(DU� 3URWHFWLRQ� RI� +HDULQJ� 3URWHFWRUV� DQG� 3K\VLFDO� $WWHQXDWLRQ� RI�
(DUPXIIV� �$6$�67'���������� � )XUWKHUPRUH� $HDUR SHUVRQQHO� GLVFRYHUHG� WKDW�ZKHQ� WKH� ROLYH��
FORVHG� HQG� RI� WKH� HDUSOXJ� ZDV� LQVHUWHG� LQWR� WKH VXEMHFW¶V� HDU� DFFRUGLQJ� WR� VWDQGDUG� ILWWLQJ�
LQVWUXFWLRQV�� WKH� EDVDO� HGJH� RI� WKH� WKLUG� IODQJH� RI� WKH \HOORZ�� RSHQ� HQG�RI� WKH� HDUSOXJ SUHVVHG�
DJDLQVW�WKH�VXEMHFW¶V�HDU�FDQDO�DQG�IROGHG EDFNZDUGV�� :KHQ�WKH�LQZDUG�SUHVVXUH�RQ�WKH�HDUSOXJ�
ZDV�UHOHDVHG�� WKH�\HOORZ�IODQJHV� WHQGHG� WR UHWXUQ� WR� WKHLU�RULJLQDO�VKDSH�� WKHUHE\� ORRVHQLQJ� WKH�
HDUSOXJ��RIWHQ� LPSHUFHSWLEO\� WR� WKH� WHVW VXEMHFW�� 7KH�GXDO�HQGHG�&RPEDW�$UPV� HDUSOXJV� DUH�
V\PPHWULFDO�DQG�WKXV�WKLV�SUREOHP�ZRXOG�EH�H[SHULHQFHG�ZKHQ�WKH�SOXJ�LV�UHYHUVHG�DV�ZHOO���7KH�
LPDJH�EHORZ�LOOXVWUDWHV�KRZ�WKH�EDVDO�HGJH�RI�WKH�HDUSOXJ�LQWHUDFWV�ZLWK�WKH�HDU�FDQDO�

,PDJH�IURP�-�*��&DVDOL� HW�DO���$�ILHOG�LQYHVWLJDWLRQ RI�KHDULQJ�SURWHFWLRQ�DQG�KHDULQJ�HQKDQFHPHQW�LQ�RQH�GHYLFH��
)RU�VROGLHUV�ZKRVH�HDUV�DQG�OLYHV GHSHQG�XSRQ�LW� ���12,6(�	 +($/7+�-2851$/���� ����� �������
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��� $HDUR SHUVRQQHO�WKHQ�GHWHUPLQHG�WKDW�LQ�RUGHU�IRU�D�WHVW�VXEMHFW�WR�REWDLQ�SURSHU�
SOXJ�LQVHUWLRQ��WKH�IODQJHV�RQ�WKH�RSSRVLWH��QRQ�LQVHUWHG�HQG�RI�WKH�HDUSOXJV�KDG�WR�EH�IROGHG�EDFN�
SULRU�WR�LQVHUWLRQ�LQWR�WKH�WHVW�VXEMHFW¶V�HDU��

��� 2QFH� LW�KDG� LGHQWLILHG WKH�GHVLJQ�GHIHFW�RI� WKH�HDUSOXJV��$HDUR GHFLGHG� WR�UHWHVW�
WKH�ROLYH��FORVHG�HQG�RI�WKH�HDUSOXJ�VWDUWLQJ�LQ�)HEUXDU\������XVLQJ�GLIIHUHQW ILWWLQJ�LQVWUXFWLRQV��
([������0¶V�$QVZHU�WR�)LUVW�$PHQGHG�&RPSODLQW LQ 0ROGH[�0HWULF��,QF��Y���0�&RPSDQ\��HW�DO���
1R�� ���FY������-1(�)/1� �'��0LQQ���� ��� ������� � 'XULQJ� WKLV� UHWHVW� RI� WKH� FORVHG� HQG��$HDUR
SHUVRQQHO�IROGHG EDFN�WKH�\HOORZ�IODQJHV�RQ�WKH�RSHQ�HQG�RI�WKH�HDUSOXJ��HVVHQWLDOO\�HORQJDWLQJ�
WKH�WRR�VKRUW GHIHFWLYH�VWHP��WR�DOORZ�WKH�H[SHULPHQWHU�WR�LQVHUW�WKH�FORVHG�HQG�RI�WKH�SOXJ�GHHSO\�
LQWR�WKH VXEMHFW¶V�HDU�LQ�RUGHU�WR�REWDLQ�D�SURSHU�ILW� ,G���)XUWKHUPRUH��DV�WKH�\HOORZ�IODQJHV�ZHUH�
IROGHG�EDFN�GXULQJ�WKLV�UHWHVW��WKH�EDVDO�HGJH�RI�WKH�WKLUG�IODQJH�RI�WKH�\HOORZ��RSHQ�HQG�RI�WKH�
HDUSOXJ�QR�ORQJHU�SUHVVHG�DJDLQVW� WKH�VXEMHFW¶V�HDU�FDQDO��DQG�WKXV�GLG�QRW�FDXVH�WKH�HDUSOXJ�WR�
ORRVHQ�GXULQJ�WKH�WHVWLQJ���,G� $V�D�UHVXOW RI XVLQJ�WKLV�PDQLSXODWHG�ILWWLQJ�SURFHGXUH�GXULQJ�WKH�
UHWHVW�� DV� �0�$HDUR ZDV� DZDUH EHIRUH� LW� VROG� WKH� HDUSOXJV� WR� WKH�PLOLWDU\�� $HDUR¶V� SHUVRQQHO�
DFKLHYHG�D ³��´�155�RQ�WKH�FORVHG�HQG�RI�WKH�GXDO�HQGHG�&RPEDW�$UPV� HDUSOXJ� ,G�

��� $V�H[SODLQHG�DERYH��GXH� WR� WKH�V\PPHWULFDO�VWUXFWXUH�RI� WKH�GXDO�HQGHG�&RPEDW�
$UPV� HDUSOXJ�� WKH� GHVLJQ GHIHFWV� WKDW� DIIHFW� WKH� ILW� RI� WKH� HDUSOXJ� RQ� WKH� FORVHG� HQG� RI� WKH�
HDUSOXJ� DOVR� LPSDFW WKH� ILW� RQ� WKH RSHQ� HQG�� � ,W� LV� IDFLDOO\� REYLRXV� IURP� WKH� ���155� WHVW� GDWD�
$HDUR REWDLQHG�RQ WKH�RSHQ�HQG�RI�WKH�HDUSOXJ�WKDW�PXOWLSOH�WHVW�VXEMHFWV�ZHUH�QRW�SURSHUO\�ILWWHG�
ZLWK�WKH�RSHQ�HQG��DV�UHTXLUHG�E\�$16,�6����������6HFWLRQ���������'XULQJ $HDUR¶V�WHVWLQJ�RI�WKH�
RSHQ�HQG��WKHUH�ZDV�QRW D�SURSHU�VHDO EHWZHHQ�FHUWDLQ�RI�WKH VXEMHFWV¶�HDU�FDQDO�DQG�WKH�HDUSOXJ��
WKHUHE\�DOORZLQJ�QRLVH WR�E\SDVV�WKH�HDUSOXJ�ILOWHU�DQG�JR�GLUHFWO\�LQWR�WKH�HDU�FDQDO�� $V�D�UHVXOW��
FHUWDLQ� WHVW� VXEMHFWV KDG� ODUJH� VWDQGDUG� GHYLDWLRQV� DFURVV� WULDOV� RQ� WKH� RSHQ� HQG� WHVW�� ZKLFK�
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DUWLILFLDOO\�GURYH�GRZQ�WKH 155�WR����LQ�WKH�RSHQ�SRVLWLRQ�� �0�$HDUR NQHZ�EHIRUH�VHOOLQJ�WKH�
HDUSOXJV�WR�WKH�PLOLWDU\ WKDW��QRWZLWKVWDQGLQJ�WKHVH�IDFLDOO\�XQUHOLDEOH�WHVWLQJ�UHVXOWV��LW GLG�QRW JR�
EDFN�DQG�UHWHVW�WKH�RSHQ�HQG�RI�WKH�HDUSOXJ�XVLQJ�WKH�³PRGLILHG´ ILWWLQJ�SURFHGXUH��L�H�� IROGLQJ
EDFN�WKH�IODQJHV�RQ�WKH�ROLYH��FORVHG�HQG�RI�WKH�HDUSOXJ�SULRU�WR�LQVHUWLQJ�WKH�\HOORZ��RSHQ�HQG
LQWR�WKH�HDU�

��� 7KH�UHDVRQLQJ�IRU�WKLV�LQDFWLRQ�LV�FOHDU�� �0�$HDUR ZDQWHG�D�YHU\�ORZ�155�RQ WKH�
RSHQ�HQG�RI��0¶V�&RPEDW�$UPV� HDUSOXJ��OLNH�WKH�URXQGHG XS ³�´�155�LW�SUHYLRXVO\�REWDLQHG��
VR� WKDW� WKH PLOLWDU\ ZRXOG� EH�PRUH� OLNHO\� WR� EX\� LW�� � ,I� WKH� RSHQ� HQG� RI� WKH� SOXJ� ZHUH� ILWWHG�
VHFXUHO\ LQWR� WKH� WHVW� VXEMHFWV¶�HDUV�XVLQJ� WKH�PRGLILHG� ILWWLQJ�SURFHGXUH�� WKH�155�ZRXOG�KDYH�
EHHQ PXFK�KLJKHU�RQ�WKH�RSHQ�HQG�RI�WKH�HDUSOXJ DQG�KHQFH�OHVV�PDUNHWDEOH�WR�WKH�PLOLWDU\�DV�DQ�
HDUSOXJ�WKDW�VXSSRVHGO\�ZRXOG�DOORZ�VROGLHUV�WR�KHDU�FRPPDQGV�DQG�DSSURDFKLQJ�FRPEDWDQWV��

��� �0�$HDUR DOVR�NQRZLQJO\�XVHG WKH GHOLEHUDWHO\�IODZHG�UHWHVW�RI�WKH�FORVHG�HQG�RI�
WKH�HDUSOXJV WR�VHOO�GXDO�HQGHG�&RPEDW $UPV� HDUSOXJV�WR�WKH�PLOLWDU\�ZLWK�D�³��´�155�LQ�WKH�
FORVHG�SRVLWLRQ�� �0�$HDUR LQFOXGHV�VWDQGDUG�LQVWUXFWLRQV�IRU�³SURSHU�XVH´�RI�WKH�HDUSOXJV�LQ�WKH�
SDFNDJLQJ�IRU�WKH�HDUSOXJV�DV�UHTXLUHG�E\�WKH�(3$��1RLVH�&RQWURO�$FW� DQG�WKH�03,'� 6HH�([��
����&RPEDW�$UPV�(DUSOXJV�,QVWUXFWLRQV����0¶V�$HDUR¶V VWDQGDUG�LQVWUXFWLRQV�IRU�³SURSHU XVH´�RI�
LWV�&RPEDW�$UPV� HDUSOXJV�GR�QRW�LQVWUXFW�ZHDUHUV�WR�IROG EDFN�WKH�IODQJHV�EHIRUH�LQVHUWLQJ�WKH�
SOXJ� LQWR� WKH� HDU�� ,G�� � ,QVWHDG�� �0�$HDUR LPSURSHUO\� LQVWUXFWV� ZHDUHUV WR� VLPSO\� LQVHUW� WKH�
HDUSOXJV�DV�LV� LQWR� WKH�HDU�FDQDO� ,G�� �%\�IDLOLQJ� WR� LQVWUXFW�ZHDUHUV�RI WKH�GXDO�HQGHG�&RPEDW�
$UPV� HDUSOXJ�WR�IROG�EDFN�WKH�IODQJHV�RQ�WKH�RSHQ�XQEORFNHG HQG�RI�WKH�SOXJ�EHIRUH LQVHUWLQJ�
WKH FORVHG�EORFNHG HQG�RI�WKH�SOXJ�LQWR�WKHLU�HDUV��ZKLFK�LV�QHFHVVDU\�WR�DFKLHYH�WKH�³��´�155
DQG�DYRLG�WKH�GHIHFW�DVVRFLDWHG�ZLWK�WKH�VKRUW�VWHP�� �0�$HDUR IDOVHO\�RYHUVWDWHV WKH�DPRXQW�RI�
KHDULQJ� SURWHFWLRQ� SURYLGHG� E\� WKH� FORVHG� HQG� RI WKH� SOXJ�� �0¶V�$HDUR¶V SDFNDJLQJ� DQG
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PDUNHWLQJ�RI�VXFK�HDUSOXJV�ZLWK�D�ODEHOHG�155�RI�³��´�WKHUHE\ PLVOHDGV�WKH�PLOLWDU\� DQG�KDV�
OLNHO\�FDXVHG� WKRXVDQGV�RI�VROGLHUV� WR�VXIIHU�VLJQLILFDQW�KHDULQJ� ORVV�DQG� WLQQLWXV� LQ�DGGLWLRQ� WR�
H[SRVLQJ�PLOOLRQV�PRUH�WR�WKH�ULVN�FDXVHG�E\��0¶V�$HDUR¶V GHIHFWLYH�HDUSOXJV�

��� �0�$HDUR DOVR�KDV�FRQWLQXHG�WR�VHOO�WKH GXDO�HQGHG�&RPEDW�$UPV� HDUSOXJV�WR�
WKH�PLOLWDU\ ZLWK�D�³�´�155�LQ�WKH�RSHQ�SRVLWLRQ�DQG�ZLWK�VWDQGDUG�ILWWLQJ LQVWUXFWLRQV��ZKLFK�LV�
IDOVH� DQG�PLVOHDGLQJ� IRU� WKH� VDPH� UHDVRQV�� �*LYHQ WKH� V\PPHWULFDO� QDWXUH�RI� WKH� HDUSOXJV�� WKH�
GHIHFWLYH� VWHP� LVVXH� WKDW� FDXVHV� WKH� HDUSOXJ� WR� LPSHUFHSWLEO\� ORRVHQ ZKHQ� WKH� FORVHG� HQG� LV�
LQVHUWHG�DOVR�FDXVHV�WKH�SOXJ�WR�ORRVHQ�ZKHQ�WKH�RSHQ�HQG�LV�LQVHUWHG���$V�D�UHVXOW��VROGLHUV�ZKR�
ZHDU�WKH�SOXJ�ZLWK�WKH�\HOORZ�HQG�LQVHUWHG GHVLULQJ�WR�EORFN�RXW�GDQJHURXV�LPSXOVH�QRLVH�ZKLOH�
VWLOO�EHLQJ�DEOH�WR�KHDU�YRLFH�FRPPDQGV�RU�DSSURDFKLQJ�FRPEDWDQWV�DUH�DW�ULVN�RI�VHULRXV�KHDULQJ�
LPSDLUPHQW���:KHQ�WKH�VHDO�EHWZHHQ�WKH�HDUSOXJ�DQG�WKH�VROGLHU¶V�HDU�FDQDO�LV�EURNHQ� GDQJHURXV�
LPSXOVH�QRLVH�FDQ E\SDVV�WKH�ILOWHU�RQ�WKH�RSHQ�HQG OHDYLQJ�WKH�VROGLHU�ZLWK�QR�KHDULQJ�SURWHFWLRQ�
DW�DOO� �0�$HDUR ZRXOG�QRW�KDYH�DFKLHYHG�D�IDFLDOO\�LQYDOLG����155�LI�WKLV�ZHUH�QRW�WKH�FDVH�

��� ,Q� VXP�� DV� �0�$HDUR ZDV� DZDUH� SULRU� WR� VHOOLQJ� WKH� HDUSOXJV� WR� WKH� PLOLWDU\�
WHVWLQJ� SURFHGXUHV� DQG� ILWWLQJ� LQVWUXFWLRQV ZHUH� XQODZIXOO\�PDQLSXODWHG WR REWDLQ� WKH�155V� LW�
ZDQWHG�RQ�ERWK�HQGV�RI�WKH�GXDO�HQGHG�&RPEDW�$UPV� HDUSOXJ� DQG��0�$HDUR KDV�FRQWLQXHG�WR�
XVH�WKHVH LQDFFXUDWH�155V�WR�PDUNHW�WKH�HDUSOXJV�WR�WKH�PLOLWDU\�IRU�PRUH�WKDQ�WHQ�\HDUV ZLWKRXW�
GLVFORVLQJ�WKH�GHVLJQ�GHIHFW�LQ�WKH�SOXJV� 7KH�FORVHG�HQG�SURYLGHV D�³��´�155�RQO\ LI�LQVHUWHG�
XVLQJ�QRQ�VWDQGDUG LQVWUXFWLRQV�IRU�XVH�WKDW �0�$HDUR GRHV�QRW�GLVFORVH WR�SXUFKDVHUV��L�H��� WKH�
PLOLWDU\��QRU�HQG�XVHU�ZHDUHUV��L�H���VROGLHUV��� 7KLV�JURVVO\�RYHUVWDWHV�WKH�QRLVH�SURWHFWLRQ�RIIHUHG�
E\� WKLV� HQG�RI� WKH�SOXJ LQ�YLRODWLRQ�RI�$16,�6������(3$� UHJXODWLRQV�� ���&�)�5������������ HW�
VHT���DQG�WKH�1&$���� 8�6�&��������� HW�VHT� 0HDQZKLOH��WKH�RSHQ�HQG RI WKH�HDUSOXJ¶V�³�´�155�
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LV�EDVHG�RQ�IDFLDOO\�XQUHOLDEOH�WHVW GDWD�GHULYHG�IURP�WHVWV�LQ�ZKLFK�WKH�HDUSOXJV�ZHUH�QRW�ILWWHG�
SURSHUO\�LQ�WKH�VXEMHFWV¶�HDUV�
,9� )$/6(�&(57,),&$7,216�72�7+(�0,/,7$5<

��� $OWKRXJK��0�$HDUR ZDV�DZDUH�ZKHQ�LW�ILUVW�ELG�IRU�WKH�,4&V�WR�VXSSO\�LWV�&RPEDW�
$UPV� WR� WKH� PLOLWDU\� WKDW� WHVWLQJ� RI� WKH HDUSOXJV� YLRODWHG� $16,� 6����������� �0�$HDUR
FHUWLILHG�WR� WKH�PLOLWDU\�WKDW� WKH�WHVWLQJ�FRPSOLHG�ZLWK�WKDW� WHVWLQJ�VWDQGDUG�� � ,Q�UHVSRQVH�WR� WKH�
PLOLWDU\¶V�5)3V�� �0�$HDUR�ZHUH� UHTXLUHG WR FHUWLI\ WKDW� WHVWLQJ� RI� WKH� HDUSOXJV�ZDV� GRQH� LQ�
DFFRUGDQFH� ZLWK� $16,� 6����������� DQG� WKXV HDFK� UHVSRQVH� E\� �0�$HDUR ZRXOG� FRQVWLWXWH� D�
IDOVH�VWDWHPHQW�RU�UHFRUG ZLWKLQ�WKH�PHDQLQJ�RI�WKH�)&$�

��� �0�$HDUR�ZDV�IXUWKHU�UHTXLUHG�WR FHUWLI\�LQ�UHVSRQVH�WR�HDFK�5)3�WKDW LW�SURYLGHG�
DFFXUDWH� ³LQVWUXFWLRQV� H[SODLQLQJ� WKH�SURSHU�XVH� DQG�KDQGOLQJ�RI� WKH� HDU� SOXJV�´� �$V�GLVFXVVHG�
DERYH���0�$HDUR ZDV�DZDUH�DW�WKH�WLPH�LW�ELG�IRU�WKH�,4&V�WKDW�SHUVRQQHO�IROGHG�EDFN�WKH�IODQJHV�
RI� WKH� \HOORZ�� RSHQ� HQG� RI� WKH� HDUSOXJ� ZKHQ� WHVWLQJ WKH� FORVHG� HQG� DQG� GLG� QRW� VLPLODUO\�
PDQLSXODWH� WKH� ILW� RI� WKH� HDUSOXJV� ZKHQ� WHVWLQJ� WKH� RSHQ� HQG�� � <HW�� GHVSLWH� NQRZLQJ� WKDW� LWV�
IODZHG�WHVWLQJ�LQYROYHG�VWHSV�WR�PDQLSXODWH�WKH�ILW�RI�WKH�HDUSOXJ���0¶V�$HDUR¶V LQVWUXFWLRQV�IRU�
XVH�RI�WKH�HDUSOXJV�GR�QRW�LQVWUXFW��DQG�QHYHU�KDYH�LQVWUXFWHG� WKH�ZHDUHU�WR�IROG�EDFN�WKH�IODQJHV�
RQ�WKH�RSHQ�HQG�RI�WKH�SOXJ�EHIRUH LQVHUWLQJ�WKH�FORVHG�HQG�RI�WKH�SOXJ�LQWR�WKHLU�HDUV��ZKLFK�LV�
QHFHVVDU\�WR�DFKLHYH�WKH�³��´�155 DQG�DYRLG�WKH�GHIHFW�DVVRFLDWHG�ZLWK�WKH�VKRUW�VWHP���([������
&RPEDW�$UPV�(DUSOXJV�,QVWUXFWLRQV���6LQFH�LW�ILUVW�EHJDQ�VXSSO\LQJ�WKH�HDUSOXJV�WR�WKH�PLOLWDU\��
�0¶V�$HDUR¶V LQVWUXFWLRQV� LQVWHDG� KDYH� SURYLGHG VWDQGDUG� ILWWLQJ� LQVWUXFWLRQV� IRU LQVHUWLQJ� WKH�
HDUSOXJ RQ� ERWK� HQGV�� � ,G� 7KHVH� XVH� LQVWUXFWLRQV� DUH�� WKHUHIRUH� IDFLDOO\ LQDGHTXDWH���
&HUWLILFDWLRQ�WR�WKH�FRQWUDU\�LV�D�IDOVH�VWDWHPHQW�IRU�SXUSRVHV�RI�WKH�)&$�DQG�KDV�SXW�VROGLHUV�DW�
ULVN�RI�VXIIHULQJ�VHULRXV�KHDULQJ�LPSDLUPHQW�RQ�WKH�EDWWOHILHOG�
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��� 3XUVXDQW� WR�6HFWLRQ� ����RI� WKH�03,'��ZKHQ� UHVSRQGLQJ� WR WKH�5)3V�� �0�$HDUR
DOVR�ZDV�UHTXLUHG�WR�FHUWLI\�WKDW�³>W@KH�HDU�SOXJV�VKDOO�EH�IUHH�IURP�DOO�GHIHFWV�WKDW�GHWUDFW�IURP�
WKHLU�DSSHDUDQFH�RU�LPSDLU�WKHLU�VHUYLFHDELOLW\�´��([�����6ROLFLWDWLRQ�1R��63��������5������DW������
$V� H[SODLQHG� DERYH�� �0�$HDUR NQHZ� DV HDUO\� DV� ����� WKDW� LWV� GXDO�HQGHG� &RPEDW� $UPV�
HDUSOXJV�ZHUH�GHVLJQHG�ZLWK�WRR�VKRUW�D�VWHP��ZKLFK FDXVHV�WKH�SOXJV�WR�LPSHUFHSWLEO\�ORRVHQ�LQ�
WKH� ZHDUHU¶V� HDU� ZKHQ� WKH� IODQJHV� DUH� QRW� UROOHG� EDFN� 'HVSLWH� WKLV� NQRZOHGJH�� �0�$HDUR
PDUNHWHG�DQG�VROG�WKH�GHIHFWLYH�HDUSOXJV�WR�WKH�PLOLWDU\�RYHU�D�SHULRG�RI�PRUH�WKDQ�D�GHFDGH ZLWK�
ILWWLQJ�LQVWUXFWLRQV�WKDW�GR�QRW�LQVWUXFW�WKH�SXUFKDVHU�ZHDUHU�WR�UROO�EDFN�WKH�IODQJHV��DOO�WKH�ZKLOH�
EHLQJ UHTXLUHG�WR�FHUWLI\�WKDW�WKH�HDUSOXJV�ZHUH�IUHH�RI�GHIHFWV�� )XUWKHU��VROGLHUV�PRYLQJ�DURXQG�
RQ�WKH�EDWWOHILHOG�DUH�HYHQ�PRUH�OLNHO\�WR�H[SHULHQFH�WKH�KDUPIXO�HIIHFWV�RI�WKH�HDUSOXJ¶V�GHIHFWV�
WKDQ�DUH�WHVW�VXEMHFWV�GXULQJ�DQ�155�WHVW��EHFDXVH�155�WHVWV� W\SLFDOO\ RQO\�ODVW�D�IHZ�PLQXWHV�
DQG�DUH�SHUIRUPHG�LQ�D�ODERUDWRU\�VHWWLQJ ZKHUH�WKH�VXEMHFW¶V�KHDG�UHPDLQV�YLUWXDOO\�PRWLRQOHVV�
GXULQJ� WHVWLQJ� 7KXV�� VXFK� GHIHFWV� SODFH� WKRXVDQGV� RI� VROGLHUV� DW� ULVN� RI� VXIIHULQJ� KHDULQJ�
GDPDJH RU�LPSDLUPHQW�
9� 7+(� (1250286� '$0$*(� 72� 7+(� *29(510(17� $1'� 38%/,&�

5(68/7,1*�)520��0¶6�)5$8'
��� 7KH�LPSDFW�RI��0¶V�IUDXG�FDQQRW�EH�RYHUVWDWHG���,Q�DGGLWLRQ�WR�WKH�FRVW�ERUQH�E\�

WKH� PLOLWDU\� IRU� LWV� UHSHDWHG� SXUFKDVHV� RI� WKH� GHIHFWLYH� HDUSOXJV�� �0¶V� IUDXG� KDV� OLNHO\�
FRQWULEXWHG� WR� WKH� HQRUPRXV� PHGLFDO� FRVWV� DVVRFLDWHG� ZLWK� WUHDWLQJ� UHWXUQLQJ� FRPEDW� VROGLHUV
LPSDLUHG� E\� VLJQLILFDQW� KHDULQJ� GDPDJH DQG� LPSDLUPHQW�� � *LYHQ� WKH� LPSHUFHSWLELOLW\� RI� WKH�
GHIHFW�� ZHDUHUV� ZRXOG� QRW� KDYH� EHHQ� DEOH� WR� GHWHFW� ZKHWKHU� WKH� HDUSOXJ� KDG� FRPH� ORRVH�
6LPLODUO\�� JLYHQ� KRZ� LPSHUFHSWLEOH� LW� LV�� PLOLWDU\� SHUVRQQHO� LQFOXGLQJ WUDLQHG� DXGLRORJLVWV��
ILWWLQJ�WKH�SOXJV�DQG�REVHUYLQJ�D�ZHDUHU�ZLWK�WKH�SOXJV�LQVHUWHG�DOVR�OLNHO\�FRXOG�QRW�SHUFHLYH�WKH�

3:16-cv-01533-DCC     Date Filed 05/12/16    Entry Number 1     Page 15 of 25



),/('�81'(5�6($/�38568$17�72����8�6�&���������E����

��

GHIHFW�� � �0� ZDV� WKXV� DEOH� WR� SHUSHWUDWH� LWV� IUDXG� RQ� WKH� PLOLWDU\� IRU� PRUH� WKDQ� WHQ� \HDUV� DW�
HQRUPRXV�FRVW�WR�WKH�SXEOLF���

��� 7KH�PLOLWDU\�KDV�SDLG�PLOOLRQV�RI�GROODUV�RYHU�WKH�SDVW�WHQ�SOXV�\HDUV�WR�SXUFKDVH�
WKH�GHIHFWLYH�HDUSOXJV�DQG��XQEHNQRZQVW�WR�LW��ZKHQ�LVVXLQJ�WKH�HDUSOXJV�WR�FRPEDW�VROGLHUV��ZDV�
SXWWLQJ� WKHLU� KHDULQJ� DW� ULVN�� � +HDULQJ� ORVV� LV� D� VLJQLILFDQW� RQJRLQJ� KHDOWKFDUH� LVVXH� IRU� WKH�
'HSDUWPHQW�RI�9HWHUDQ�$IIDLUV��³9$´����'DWD�FROOHFWHG�E\�WKH�9$�LQGHHG VKRZV�WKDW�DV�PDQ\�DV�
���� RI� FRPEDW VROGLHUV� UHWXUQ� IURP� IRUHLJQ� FRQIOLFWV�ZLWK� VLJQLILFDQW� KHDULQJ� GDPDJH��ZKLFK�
UHSUHVHQWV� WKH ODUJHVW� RQJRLQJ� PHGLFDO� FRVW� RI� WKH� PLOLWDU\�� � ([�� ���� 'DYLG� (�� *LOOHVSLH��
5HVHDUFKHUV�(YDOXDWH�7UXH�(IIHFWV� RI�+HDULQJ�/RVV� IRU� 6ROGLHUV �'HF�� ���� �������DYDLODEOH� DW
KWWS���ZZZ�DUP\�PLO�DUWLFOH��������5HVHDUFKHUVBHYDOXDWHBWUXHBHIIHFWVBRIBKHDULQJBORVVBIRUBVRO
GLHUV���ODVW�DFFHVVHG�0D\����������� �$������DUWLFOH��IRU�H[DPSOH��HVWLPDWHV�WKDW� WKH�9$ VSHQGV�
PRUH�WKDQ����ELOOLRQ�SHU�\HDU�WR�WUHDW�KHDULQJ�ORVV�IRU�PRUH�WKDQ���������YHWHUDQV� ,G���VHH�DOVR�
([�� ���.D\�0LOOHU��+HDULQJ� ORVV�ZLGHVSUHDG�DPRQJ�SRVW������ YHWHUDQV��7KH�&HQWHU� IRU�3XEOLF�
,QWHJULW\� �$XJ�� ���� ������� DYDLODEOH� DW�
KWWSV���ZZZ�SXEOLFLQWHJULW\�RUJ������������������KHDULQJ�ORVV�ZLGHVSUHDG�DPRQJ�SRVW�����
YHWHUDQV� �ODVW� YLVLWHG�$SU�� ���� ������ �QRWLQJ� WKDW� ³>W@KH�PRVW�ZLGHVSUHDG� LQMXU\� IRU� >SRVW����@�
YHWHUDQV�KDV�EHHQ�KHDULQJ�ORVV�DQG�RWKHU�DXGLWRU\�FRPSOLFDWLRQV´�DQG�WKDW� �³>K@HDULQJ�PDODGLHV�
FRVW� PRUH� WKDQ� ����� ELOOLRQ� LQ� YHWHUDQV� GLVDELOLW\� SD\PHQWV� DQQXDOO\�� DFFRUGLQJ� WR� ILVFDO� \HDU�
�����GDWD�IURP�WKH�+HDULQJ�&HQWHU�RI�([FHOOHQFH��D�SDUW�RI�WKH�'HSDUWPHQW�RI�'HIHQVH�´��

��� 7KH�PLOLWDU\� OLNHO\�SXUFKDVHG��DW�D�PLQLPXP��RQH�SDLU�RI��0¶V�&RPEDW�$UPV��
HDUSOXJV� IRU� HDFK� GHSOR\HG� VROGLHU� DQQXDOO\� LQYROYHG� LQ� FHUWDLQ� IRUHLJQ� HQJDJHPHQWV� EHWZHHQ�
�����DQG������� 6HH�([�����0F,OZDLQ��'��6FRWW�HW�DO���+HULWDJH�RI�$UP\�$XGLRORJ\�DQG�WKH�5RDG�
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$KHDG��7KH�$UP\�+HDULQJ�3URJUDP� $0(5,&$1� -2851$/�2)�38%/,&�+($/7+��9RO�����1R�����
�'HF��������

��� ,Q� ������ WKH� PLOLWDU\� HQWHUHG� LQWR� DQ� ,'4� ZLWK� �0�$HDUR SXUVXDQW� WR� ZKLFK�
�0�$HDUR VXSSOLHG��������SDFNDJHV�����SDLUV�SHU SDFNDJH� ���������SDLUV���DQ�HVWLPDWHG�DQQXDO�
TXDQWLW\� RI� ������� SDFNDJHV� ��������� SDLUV��� DQG HVWLPDWHG� PD[LPXP� RI� ������� SDFNDJHV�
�����������SDLUV� RI��0¶V�$HDUR¶V &RPEDW�$UPV��HDUSOXJV�� ([� ��� $ZDUG�1RWLFH�����± 3OXJ��
(DU��&RPEDW�$UPV��'EO�(QGHG�����3DLU��'HF��������������$FFRUGLQJ�WR�WKH�DZDUG QRWLFH�IRU�WKLV�
,'4� �0�$HDUR ZDV�JXDUDQWHHG�DW�OHDVW������������LQ�VDOHV�RI�WKH�HDUSOXJV�LQ������ ,G���

��� �0¶V�$HDUR¶V GXDO�HQGHG� &RPEDW� $UPV� HDUSOXJV� ZHUH� VROG� WR� WKH� PLOLWDU\�
EHJLQQLQJ�LQ�ODWH����� DQG�FRQWLQXHG�WR�EH�VROG GLUHFWO\ DQG�LQGLUHFWO\ E\��0 WR�WKH�PLOLWDU\�XQWLO�
ODWH� ����� ZKHQ� �0� GLVFRQWLQXHG� WKH� HDUSOXJV� ([�� ��� 'LVFRQWLQXDWLRQ�� �0� &RPEDW� $UPV�
(DUSOXJV�9HUVLRQ� �� �1RY�� ���� ������ +RZHYHU�� WKH� GHIHFWLYH� HDUSOXJV�ZHUH� QRW� UHFDOOHG� �DQG�
WKXV�DUH�OLNHO\�VWLOO�XVHG�E\�VROGLHUV��DQG�FRQWLQXH�WR�EH�VROG�E\�RWKHUV���

&2817�,
)DOVH�&ODLPV�$FW�± 3UHVHQWDWLRQ�RI�)DOVH�&ODLPV

���8�6�&���������D�����$�
��� 3ODLQWLII�5HODWRU�0ROGH[� UH�DOOHJHV�DQG� LQFRUSRUDWHV�E\� UHIHUHQFH� WKH�DOOHJDWLRQV�

FRQWDLQHG�LQ�SDUDJUDSKV������
��� 'HIHQGDQW��0��E\ DQG� WKURXJK� LWV�SUHGHFHVVRU�$HDUR��DQG� WKHLU�RIILFHUV��DJHQWV��

VXSHUYLVRUV��DQG�HPSOR\HHV��NQRZLQJO\�SUHVHQWHG�RU�FDXVHG�WR�EH�SUHVHQWHG�WR�WKH�8QLWHG�6WDWHV�
*RYHUQPHQW�IDOVH�FODLPV�IRU�SD\PHQW�RU�DSSURYDO�RI�PXOWLSOH�,4&V�DZDUGHG�XQGHU 6ROLFLWDWLRQ�
1RV�� 63��������5������� 63��������'������ DQG� UHODWHG� VROLFLWDWLRQV� IRU� WKH� VXSSO\� RI� �0¶V�
GXDO�HQGHG�&RPEDW�$UPV��HDUSOXJV� WR� WKH�PLOLWDU\�� �6XFK� IDOVH� FODLPV�DUH� LQ�YLRODWLRQ�RI����
8�6�&���������D�����$��
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��� ,Q�������DQG�VHYHUDO�WLPHV�VLQFH WKHQ�DQG�WKURXJK��������0�$HDUR ZDV�DZDUGHG�
VHYHUDO�,4&V�LQ�UHVSRQVH�WR�WKH�PLOLWDU\¶V�5)3V WR�VXSSO\�ODUJH�TXDQWLWLHV�RI�LWV�&RPEDW�$UPV��
HDUSOXJV�WR�WKH�PLOLWDU\�SXUVXDQW�WR�ZKLFK��0�$HDUR EHFDPH�WKH�H[FOXVLYH�VXSSOLHU�RI�HDUSOXJV�
WR� WKH�PLOLWDU\�� �:KHQ�LW�UHVSRQGHG�WR�WKHVH�5)3V���0�$HDUR ZDV�UHTXLUHG�WR�H[SUHVVO\�FHUWLI\�
WKDW� WKH� HDUSOXJV� FRPSOLHG� ZLWK� WKH� 6DOLHQW� &KDUDFWHULVWLFV� RI� WKH� 03,'� RI� WKH� 5)3�� � 7KH�
HDUSOXJV� GLG� QRW�� KRZHYHU�� FRPSO\� ZLWK� WKRVH� 6DOLHQW� &KDUDFWHULVWLFV�� � 7KXV� HYHU\� FRQWUDFW�
DZDUGHG�DV�D�UHVXOW�RI�WKHVH�5)3V UHSUHVHQWV�D�IDOVH�FODLP���3ODLQWLII�5HODWRU�LV FXUUHQWO\�XQDZDUH�
RI�WKH�VSHFLILF�QXPEHU�RI�VXFK�IDOVH�FODLPV��EXW�ZLOO�SURYH�VXFK�QXPEHU�DW�WULDO�

��� 7KH� 6DOLHQW� &KDUDFWHULVWLFV� UHTXLUHG� HDUSOXJV� GHVLJQHG� ³WR� SURYLGH� SURWHFWLRQ�
IURP�WKH�LPSXOVH�QRLVHV�FUHDWHG�E\�PLOLWDU\�ILUHDUPV��ZKLOH�DOORZLQJ�WKH�ZHDUHU�WR�FOHDUO\�KHDU�
QRUPDO� VSHHFK� DQG�RWKHU� TXLHWHU� VRXQGV�� VXFK� DV� YRLFH� FRPPDQGV�� RQ� WKH� EDWWOHILHOG�´� �03,'�
6HFWLRQ���������7R�PHHW�WKLV�UHTXLUHPHQW��DQG�LQ�YLRODWLRQ�RI�$16,�6�����������DV�LW�ZDV�DZDUH�
SULRU� WR� VXSSO\LQJ� WKH� HDUSOXJV� WR� WKH�PLOLWDU\�� �0�$HDUR WRRN� DGYDQWDJH� RI� D� NQRZQ� GHVLJQ�
GHIHFW�GXULQJ�WHVWLQJ�RI WKH�RSHQ�XQEORFNHG�HQG�RI�WKH�HDUSOXJV�E\�QRW�UROOLQJ�EDFN�WKH�IODQJHV�RQ�
WKH�RSSRVLWH�HQG�SULRU�WR�LQVHUWLRQ�� 7KLV�UHVXOWHG�LQ�DQ�LPSURSHU�ILW�DQG�D�IDOVH�155�RI�����ZKLFK�
�0�$HDUR�KDYH�UHSRUWHG�DV� DQ�155�RI ³�´ DQG FRQWLQXDOO\�XVHG� WR�PDUNHW� WKH�HDUSOXJV� WR� WKH�
*RYHUQPHQW� &RUUHFWLQJ�IRU�WKH�NQRZQ�GHVLJQ�GHIHFW��DV�LW�ZDV�DZDUH�EHIRUH�LW�VROG�WKH�HDUSOXJV�
WR� WKH� PLOLWDU\�� �0�$HDUR� WHVWHG� WKH� FORVHG�EORFNHG� HQG� RI� WKH� HDUSOXJV E\� UROOLQJ� EDFN� WKH�
IODQJHV�RQ�WKH�RSSRVLWH�HQG�SULRU�WR�LQVHUWLRQ�WR�DFKLHYH�D�IDOVH�155�RI�³��´ ZKLFK��0�$HDUR
NQHZ�ZDV�QRW�DFFXUDWH�ZLWKRXW�LQVWUXFWLRQV�WR�UROO�EDFN�WKH�IODQJHV�EXW�QHYHUWKHOHVV XVHG�WKH����
155� ZLWKRXW� VXFK� LQVWUXFWLRQV� WR� PDUNHW� WKH� HDUSOXJV� WR� WKH� *RYHUQPHQW� �0�$HDUR ZHUH�
UHTXLUHG�WR�FHUWLI\ WR�WKH�PLOLWDU\�WKDW�LWV�HDUSOXJV�KDG�DQ�DFFXUDWH��SURSHUO\�WHVWHG�155�RI�³�´

3:16-cv-01533-DCC     Date Filed 05/12/16    Entry Number 1     Page 18 of 25



),/('�81'(5�6($/�38568$17�72����8�6�&���������E����

��

ZKHQ�ZRUQ LQ�WKH�RSHQ�XQEORFNHG�SRVLWLRQ�DQG�DQ�DFFXUDWH��SURSHUO\�WHVWHG�155�RI�³��´ ZKHQ�
ZRUQ�LQ�WKH� FORVHG�EORFNHG SRVLWLRQ�

��� 7KH� 6DOLHQW� &KDUDFWHULVWLFV RI� WKH� 03,' UHTXLUHG� WHVWLQJ� RI� WKH� HDUSOXJV� LQ�
FRPSOLDQFH�ZLWK�$16,�6������������03,'�6HFWLRQ����������0¶V�$HDUR¶V WHVWLQJ�IDLOHG�WR�FRPSO\�
ZLWK� $16,� 6���������� EHFDXVH� LW LQLWLDOO\� WHVWHG� RQO\� HLJKW� VXEMHFWV� RQ� WKH� FORVHG HQG� LQ�
FRQWUDYHQWLRQ�RI�WKH�UHTXLUHPHQW�WR�WHVW�QR�OHVV�WKDQ�WHQ�VXEMHFWV�RQ�ERWK�HQGV���$GGLWLRQDOO\��DV�
�0�$HDUR ZDV�DZDUH�SULRU�WR�VHOOLQJ�WKH�HDUSOXJV�WR�WKH�PLOLWDU\���0¶V�$HDUR¶V�WHVWLQJ�IDLOHG�WR�
FRPSO\�ZLWK�$16,�6����������EHFDXVH� UHSRUWHG 155V� LQFOXGHG� WHVW� UHVXOWV� IURP� VXEMHFWV� IRU�
ZKLFK �0�$HDUR NQHZ�WKHUH�ZDV�QRW�DQ�DGHTXDWH�ILW��WKXV�PDNLQJ�WKH�UHVXOW�LQYDOLG����0�$HDUR�
ZDV QRQHWKHOHVV�UHTXLUHG�WR�FHUWLI\�WR�WKH�PLOLWDU\�WKDW�LWV�WHVWLQJ�RI�WKH�HDUSOXJV�FRPSOLHG�ZLWK�
$16,�6��������� DV UHTXLUHG�E\�WKH�6ROLFLWDWLRQ�

��� 7KH�6DOLHQW�&KDUDFWHULVWLFV� RI� WKH�03,'�DOVR� UHTXLUHG� WKDW� �0�$HDUR VXSSO\� WR�
WKH�PLOLWDU\�HDUSOXJV�WKDW�ZHUH�³IUHH�IURP�DOO�GHIHFWV�WKDW�GHWUDFW�IURP�WKHLU�DSSHDUDQFH�RU�LPSDLU�
WKHLU�VHUYLFHDELOLW\�´� �03,'�6HFWLRQ������ ��0�$HDUR NQHZ�DV�HDUO\�DV������ WKDW� LWV�GXDO�HQGHG�
&RPEDW�$UPV��HDUSOXJV�ZHUH�GHIHFWLYHO\�GHVLJQHG�ZLWK�WRR�VKRUW�D�VWHP�WKDW�FDXVHG WKH�SOXJV�
WR� LPSHUFHSWLEO\� ORRVHQ� LQ� WKH� ZHDUHU¶V� HDU� ZKHQ� WKH� IODQJHV� ZHUH� QRW� UROOHG� EDFN� SULRU� WR�
LQVHUWLRQ����0�$HDUR�ZDV UHTXLUHG�WR�FHUWLI\ WR�WKH�PLOLWDU\�WKDW�WKH�HDUSOXJV�ZHUH�IUHH�RI�GHIHFWV�

��� 7KH�6DOLHQW�&KDUDFWHULVWLFV�RI�WKH�03,'�IXUWKHU�UHTXLUHG�WKH�SURYLVLRQ�RI�DFFXUDWH�
³LQVWUXFWLRQV� H[SODLQLQJ� WKH� SURSHU� XVH� DQG� KDQGOLQJ� RI� WKH� HDU� SOXJV�´� � 03,'� 6HFWLRQ� ������
�0¶V�$HDUR¶V LQVWUXFWLRQV� IRU� XVH� RI� WKH� HDUSOXJV� GR� QRW� LQVWUXFW� WKH�ZHDUHU� WR� IROG� EDFN� WKH�
IODQJHV�RQ�WKH�QRQ�LQVHUWHG�HQG�EHIRUH LQVHUWLQJ�WKH�RWKHU�HQG RI�WKH�SOXJ�LQWR�WKHLU�HDUV��ZKLFK
�0�$HDUR NQHZ�ZDV QHFHVVDU\�WR�DFKLHYH�WKH�³��´�155 DQG�DYRLG�WKH�GHIHFW�DVVRFLDWHG�ZLWK�WKH�
VKRUW�VWHP�����0¶V�$HDUR¶V LQVWUXFWLRQV�LQVWHDG�SURYLGH�VWDQGDUG�ILWWLQJ�LQVWUXFWLRQV�IRU�LQVHUWLQJ�
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WKH�HDUSOXJ RQ�ERWK� HQGV DQG�DUH�� WKHUHIRUH�� LQDGHTXDWH WR�HQVXUH�D�SURSHU� ILW� �0�$HDUR�ZDV
QRQHWKHOHVV� UHTXLUHG� WR� FHUWLI\ WR� WKH� PLOLWDU\� WKDW� WKH� LQVWUXFWLRQV� IRU� ³SURSHU� XVH´� RI� WKH�
HDUSOXJV�DUH�FRPSOHWH�DQG�DFFXUDWH�

��� (DFK� IDOVH� VWDWHPHQW� DOOHJHG� LQ� WKLV� &RXQW� ZDV� NQRZLQJO\� SUHVHQWHG��PDGH�� RU�
XVHG� DV� WKH� WHUP� ³NQRZLQJO\´� LV� GHILQHG� LQ� ��� 8�6�&�� �� �����E��� � 7KH� IDOVHO\� REWDLQHG� DQG�
UHSRUWHG�155�UDWLQJV��IDLOXUH�WR�FRPSO\�ZLWK�$16,�6�����������GHVLJQ�GHIHFWV�UHTXLULQJ�VSHFLDO�
ILWWLQJ�LQVWUXFWLRQV��DQG�WKH�IDLOXUH�WR�SURYLGH�VXFK�LQVWUXFWLRQV�ZHUH�NQRZQ�WR��0�$HDUR DW�OHDVW�
E\������ZKHQ� WHVWLQJ�RI� WKH� GXDO�HQGHG�&RPEDW�$UPV��HDUSOXJV ZDV� FRPSOHWHG�� � �0�$HDUR
WKHUHIRUH�KDG�DFWXDO�NQRZOHGJH�RI�WKH�IDOVLW\�RI�LWV�FODLPV�DW�WKH�WLPH�LW�PDGH�WKHP��EXW�H[HUFLVHG�
GHOLEHUDWH�LQGLIIHUHQFH�DQG�UHFNOHVV�GLVUHJDUG�WRZDUG�VXFK�IDOVLW\�LQ�VHHNLQJ�SD\PHQW�XQGHU�WKH�
,4&V�DZDUGHG�LQ�FRQQHFWLRQ�ZLWK�WKH 5)3V�

��� �0¶V�$HDUR¶V IDOVH�UHSUHVHQWDWLRQV�LQ�EHLQJ�DZDUGHG�WKH�,4&V LQ�UHVSRQVH�WR�WKH�
PLOLWDU\¶V 5)3V�ZHUH�PDWHULDO�WR�WKH�*RYHUQPHQW¶V�GHFLVLRQ�WR�SXUFKDVH�WKH�GXDO�HQGHG�&RPEDW�
$UPV�� HDUSOXJV�� � �0¶V�$HDUR¶V SURGXFWV� ZHUH� QRW� HOLJLEOH� IRU� VXFK� FRQWUDFWV XQOHVV� WKH\�
FRPSOLHG� ZLWK� WKH� 6DOLHQW� &KDUDFWHULVWLFV� RI� WKH� 03,'�� � %XW� IRU� IDOVH� FHUWLILFDWLRQV� RI�
FRPSOLDQFH�� WKH� *RYHUQPHQW� ZRXOG� QRW� KDYH� DZDUGHG� WKH� FRQWUDFWV� WR� �0�$HDUR DQG� SDLG�
�0¶V�$HDUR¶V FODLPV� SXUVXDQW� WR� WKH� ,4&V�� � �0¶V�$HDUR¶V DFWLRQV� WKHUHIRUH� KDG� D� QDWXUDO�
WHQGHQF\�WR�LQIOXHQFH��RU�ZHUH�FDSDEOH�RI�LQIOXHQFLQJ��WKH�SD\PHQW�RU�UHFHLSW�RI�PRQH\�

��� $V� D� UHVXOW� RI� UHTXLUHG FHUWLILFDWLRQV�� WKH�*RYHUQPHQW� GLG� LQ� IDFW� DZDUG� VHYHUDO�
,4&V� IRU� WKH� SXUFKDVH� RI� GXDO�HQGHG� &RPEDW� $UPV�� HDUSOXJV WR� �0�$HDUR�� �0¶V�$HDUR¶V
UHTXHVWV� IRU SD\PHQW� XQGHU� HDFK� RI� ZKLFK� FRQVWLWXWHV� D� FODLP� WR� WKH� *RYHUQPHQW� ZLWKLQ� WKH�
PHDQLQJ�RI�WKH�)&$�
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��� 7KH�8QLWHG�6WDWHV�KDV�EHHQ�GDPDJHG�DV�D�UHVXOW�RI��0¶V�$HDUR¶V YLRODWLRQV�RI�WKH�
)&$�EHFDXVH�LW�KDV�UHFHLYHG�D�SURGXFW�LQIHULRU�WR WKDW�ZKLFK�LW�VSHFLILHG�DQG�IRU�ZKLFK�LW�SDLG���,Q�
DGGLWLRQ� WR� GDPDJHV� GLUHFWO\� DVVRFLDWHG� ZLWK� WKH� FRQWUDFWXDO� FRVW� RI� WKH� HDUSOXJV�� WKH� 8QLWHG�
6WDWHV� KDV� EHHQ� GDPDJHG� E\� WKH� ODUJH� DQG� RQJRLQJ� PHGLFDO� FRVWV� DVVRFLDWHG� ZLWK� WUHDWLQJ�
YHWHUDQV� ZKR� OLNHO\� VXIIHUHG� KHDULQJ� GDPDJH� DQG� LPSDLUPHQW� DV� D� UHVXOW� RI� WKH� GHIHFWLYH�
HDUSOXJV�

:+(5()25(��3ODLQWLII�5HODWRU�0ROGH[�GHPDQGV�FRPSHQVDWRU\�DQG�PXOWLSOH�GDPDJHV��
FRVWV�� DWWRUQH\� IHHV�� DQG� VXFK� RWKHU� OHJDO� DQG� HTXLWDEOH� UHOLHI� DV� WKH� &RXUW� PD\� SURYLGH��
LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��H[FOXVLRQ�RU�GHEDUPHQW�

&2817�,,
)DOVH�&ODLPV�$FW�± 8VH�RI�)DOVH�6WDWHPHQWV

���8�6�&���������D�����%�
��� 3ODLQWLII�5HODWRU�0ROGH[�UH�DOOHJHV�DQG�LQFRUSRUDWHV�E\�UHIHUHQFH�WKH�DOOHJDWLRQV�

FRQWDLQHG�LQ�SDUDJUDSKV������
��� $V�GHVFULEHG�DERYH��'HIHQGDQW��0��E\�DQG�WKURXJK�LWV�SUHGHFHVVRU�$HDUR��DQG�

WKHLU�RIILFHUV��DJHQWV��VXSHUYLVRUV��DQG�HPSOR\HHV��NQRZLQJO\�PDGH��XVHG��RU�FDXVHG�WR�EH�PDGH�
RU�XVHG�IDOVH�UHFRUGV�RU�VWDWHPHQWV�PDWHULDO�WR�WKH�8QLWHG�6WDWHV�*RYHUQPHQW¶V�SD\PHQW�RU�
DSSURYDO�RI�WKH�IDOVH�FODLPV�SXUVXDQW�WR�PXOWLSOH�,4&V�DZDUGHG�XQGHU�6ROLFLWDWLRQ�1RV��63�����
���5�������63��������'������DQG�UHODWHG�VROLFLWDWLRQV�IRU�WKH�VXSSO\�RI�GXDO�HQGHG�&RPEDW�
$UPV��HDUSOXJV�WR�WKH�PLOLWDU\���6XFK�IDOVH�UHFRUGV�RU�VWDWHPHQWV�DUH�LQ�YLRODWLRQ�RI��� 8�6�&����
�����D�����%��

��� (DFK� IDOVH� UHFRUG� RU� VWDWHPHQW� DOOHJHG� LQ� WKLV� &RXQW�ZDV� NQRZLQJO\� SUHVHQWHG��
PDGH��RU�XVHG�DV�WKH�WHUP�³NQRZLQJO\´�LV�GHILQHG�LQ����8�6�&���������E����7KH�IDOVHO\�REWDLQHG�
DQG� UHSRUWHG�155� UDWLQJV�� IDLOXUH� WR� FRPSO\�ZLWK�$16,� 6����������� GHVLJQ� GHIHFWV� UHTXLULQJ�
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VSHFLDO�LQVWUXFWLRQV��DQG�WKH�IDLOXUH�WR�SURYLGH�VXFK�LQVWUXFWLRQV�ZHUH�NQRZQ�WR��0�$HDUR EHIRUH�
LW�ZDV�DZDUGHG�WKH�,4&V�LQ�UHVSRQVH�WR�HDFK�5)3����0�$HDUR WKHUHIRUH�KDG�DFWXDO�NQRZOHGJH�RI�
WKH� IDOVLW\� RI� LWV� FODLPV� DW� WKH� WLPH� LW� PDGH� WKHP�� EXW� H[HUFLVHG� GHOLEHUDWH� LQGLIIHUHQFH� DQG�
UHFNOHVV�GLVUHJDUG�WRZDUG�VXFK�IDOVLW\�LQ�VHHNLQJ�SD\PHQW�XQGHU�WKH�,4&V�DZDUGHG�LQ�FRQQHFWLRQ�
ZLWK�WKH�5)3V�

��� 7KHVH� UHTXLUHG� IDOVH� VWDWHPHQWV� LQ� UHVSRQVH� WR 5)3V� ZHUH� PDWHULDO� WR� WKH�
*RYHUQPHQW¶V GHFLVLRQ� WR� DZDUG� �0�$HDUR WKH� ,4&V� WR� SXUFKDVH� WKH� GXDO�HQGHG� &RPEDW�
$UPV��HDUSOXJV�DQG� LWV�SD\PHQWV WR��0�$HDUR� �0¶V�$HDUR¶V SURGXFWV�ZHUH�QRW�HOLJLEOH� IRU�
VXFK�FRQWUDFWV�XQOHVV�WKH\�FRPSOLHG�ZLWK�WKH�VDOLHQW�FKDUDFWHULVWLFV�RI�WKH�03,'���%XW�IRU�IDOVH�
FHUWLILFDWLRQV�RI�FRPSOLDQFH��WKH�*RYHUQPHQW�ZRXOG�QRW�KDYH�DZDUGHG�WKH�FRQWUDFWV�WR��0�$HDUR
DQG� SDLG� �0¶V�$HDUR¶V FODLPV� SXUVXDQW� WR� WKH� ,4&V�� � �0¶V�$HDUR¶V DFWLRQV� WKHUHIRUH� KDG� D�
QDWXUDO�WHQGHQF\�WR�LQIOXHQFH��RU�ZHUH�FDSDEOH�RI�LQIOXHQFLQJ��WKH�SD\PHQW�RU�UHFHLSW�RI�PRQH\�

��� $V� D� UHVXOW� RI� WKHVH� UHTXLUHG� IUDXGXOHQW� VWDWHPHQWV�� WKH�*RYHUQPHQW� GLG� LQ� IDFW�
DZDUG� VHYHUDO� ,4&V� IRU� WKH� SXUFKDVH� RI� GXDO�HQGHG� &RPEDW� $UPV�� HDUSOXJV�� WKH� 5)3�
XQGHUO\LQJ�HDFK�RI�ZKLFK�FRQVWLWXWHV�D� IDOVH� UHFRUG�RU�VWDWHPHQW� WR� WKH�*RYHUQPHQW�ZLWKLQ� WKH�
PHDQLQJ�RI�WKH�)&$�

��� 7KH�8QLWHG�6WDWHV�KDV�EHHQ�GDPDJHG�DV�D�UHVXOW�RI��0¶V�$HDUR¶V YLRODWLRQV�RI�WKH�
)DOVH�&ODLPV�$FW� EHFDXVH� LW� KDV� UHFHLYHG� D� SURGXFW� LQIHULRU� WR� WKDW�ZKLFK� LW� VSHFLILHG� DQG� IRU�
ZKLFK� LW� SDLG�� � ,Q� DGGLWLRQ� WR� GDPDJHV� GLUHFWO\� DVVRFLDWHG� ZLWK� WKH� FRQWUDFWXDO� FRVW� RI� WKH�
HDUSOXJV��WKH�8QLWHG�6WDWHV�KDV�EHHQ�GDPDJHG�E\�WKH�ODUJH�DQG�RQJRLQJ�PHGLFDO�FRVWV�DVVRFLDWHG�
ZLWK� WUHDWLQJ� YHWHUDQV� ZKR� OLNHO\� VXIIHUHG� KHDULQJ� GDPDJH� DQG� LPSDLUPHQW� DV� D� UHVXOW� RI� WKH�
GHIHFWLYH�HDUSOXJV�
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:+(5()25(��3ODLQWLII�5HODWRU�0ROGH[�GHPDQGV�FRPSHQVDWRU\�DQG�PXOWLSOH�GDPDJHV��
FRVWV�� DWWRUQH\� IHHV�� DQG� VXFK� RWKHU� OHJDO� DQG� HTXLWDEOH� UHOLHI� DV� WKH� &RXUW� PD\� SURYLGH��
LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��H[FOXVLRQ�RU�GHEDUPHQW�

&2817�,,,
)DOVH�&ODLPV�$FW�± &RQVSLUDF\

���8�6�&���������D�����&�
��� 3ODLQWLII�5HODWRU�0ROGH[� UH�DOOHJHV�DQG� LQFRUSRUDWHV�E\� UHIHUHQFH� WKH�DOOHJDWLRQV�

FRQWDLQHG�LQ�SDUDJUDSKV������
��� 'HIHQGDQW��0��E\�DQG� WKURXJK� LWV�SUHGHFHVVRU�$HDUR��DQG� WKHLU�RIILFHUV��DJHQWV��

VXSHUYLVRUV��DQG�HPSOR\HHV��FRQVSLUHG�WR�GHIUDXG�WKH�8QLWHG�6WDWHV�*RYHUQPHQW�LQ�RUGHU�WR�JHW�
IDOVH� RU� IUDXGXOHQW� FODLPV� SDLG� E\� WKH� 8QLWHG� 6WDWHV� *RYHUQPHQW� SXUVXDQW� WR� PXOWLSOH� ,4&V�
DZDUGHG�XQGHU�6ROLFLWDWLRQ�1RV��63��������5�������63��������'������DQG�UHODWHG�VROLFLWDWLRQV�
IRU�WKH�VXSSO\�RI�LWV�GXDO�HQGHG�&RPEDW�$UPV��HDUSOXJV�WR�WKH�PLOLWDU\���,Q�IXUWKHUDQFH�RI�WKLV�
FRQVSLUDF\���0�$HDUR DQG�FHUWDLQ�RI�LWV�HPSOR\HHV�WRRN�VXEVWDQWLDO�VWHSV��DV�VHW�IRUWK�DERYH��WR�
HIIHFW�WKH�REMHFWV�RI�WKH�FRQVSLUDF\�DOOHJHG�KHUHLQ���6XFK�FRQVSLUDF\�LV�LQ�YLRODWLRQ�RI����8�6�&����
�����D�����&��

��� $W�DOO�UHOHYDQW�WLPHV���0�$HDUR NQHZ�DERXW��DGYDQFHG��DQG�FRQVSLUHG�LQ�GLUHFWLQJ�
DQG�SHUSHWXDWLQJ�WKH�IUDXGXOHQW�FRQGXFW�

��� $V� D� UHVXOW� RI� �0�$HDUR FRQVSLULQJ� WR� VXEPLW� UHTXLUHG� IDOVH�� IUDXGXOHQW� FODLPV�
SXUVXDQW� WR� WKH� ,4&V� WR� WKH� 8QLWHG� 6WDWH� *RYHUQPHQW�� WKH� 8QLWHG� 6WDWHV� *RYHUQPHQW� SDLG�
�0�$HDUR EDVHG�RQ�WKHVH�IDOVH�FODLPV�

��� 7KH�8QLWHG�6WDWHV�KDV�EHHQ�GDPDJHG�DV�D�UHVXOW�RI��0¶V�$HDUR¶V YLRODWLRQV�RI�WKH�
)&$ EHFDXVH�LW�KDV�UHFHLYHG�D�SURGXFW�LQIHULRU�WR�WKDW�ZKLFK�LW�VSHFLILHG�DQG�IRU�ZKLFK�LW�SDLG���,Q�
DGGLWLRQ� WR� GDPDJHV� GLUHFWO\� DVVRFLDWHG� ZLWK� WKH� FRQWUDFWXDO� FRVW� RI� WKH� HDUSOXJV�� WKH� 8QLWHG�
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6WDWHV� KDV� EHHQ� GDPDJHG� E\� WKH� ODUJH� DQG� RQJRLQJ� PHGLFDO� FRVWV� DVVRFLDWHG� ZLWK� WUHDWLQJ�
YHWHUDQV� ZKR� OLNHO\� VXIIHUHG� KHDULQJ� GDPDJH� DQG� LPSDLUPHQW� DV� D� UHVXOW� RI� WKH� GHIHFWLYH�
HDUSOXJV�

:+(5()25(��3ODLQWLII�5HODWRU�0ROGH[�GHPDQGV�FRPSHQVDWRU\�DQG�PXOWLSOH�GDPDJHV��
FRVWV�� DWWRUQH\� IHHV�� DQG� VXFK� RWKHU� OHJDO� DQG� HTXLWDEOH� UHOLHI� DV� WKH� &RXUW� PD\� SURYLGH��
LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��H[FOXVLRQ�RU�GHEDUPHQW�

&2817�,9
8QMXVW�(QULFKPHQW

��� 3ODLQWLII�5HODWRU�0ROGH[� UH�DOOHJHV�DQG� LQFRUSRUDWHV�E\� UHIHUHQFH� WKH�DOOHJDWLRQV�
FRQWDLQHG�LQ�SDUDJUDSKV������

��� %\�UHDVRQ�RI�WKH�8QLWHG�6WDWHV�*RYHUQPHQW¶V�SD\PHQWV�SXUVXDQW�WR�PXOWLSOH�,4&V�
DZDUGHG� XQGHU WR� 6ROLFLWDWLRQ� 1RV�� 63��������5������� 63��������'������ DQG� UHODWHG�
VROLFLWDWLRQV� IRU� WKH� VXSSO\� RI� GXDO�HQGHG &RPEDW�$UPV��HDUSOXJV� WR� WKH�PLOLWDU\�� �0�$HDUR
UHFHLYHG� PRQLHV� WR� ZKLFK� LW� ZDV� QRW� HQWLWOHG� DQG� KDV� WKHUHE\� EHHQ� XQMXVWO\� HQULFKHG� WR� WKH�
GHWULPHQW�RI�WKH�8QLWHG�6WDWHV�*RYHUQPHQW�LQ�DQ�DPRXQW�WR�EH�GHWHUPLQHG�DW�WULDO�

:+(5()25(��3ODLQWLII�5HODWRU�GHPDQGV�FRPSHQVDWRU\�GDPDJHV��FRVWV��DWWRUQH\V�IHHV��
DQG�VXFK�RWKHU�OHJDO�DQG�HTXLWDEOH�UHOLHI�DV�WKH�&RXUW�PD\�SURYLGH�

-85<�75,$/�'(0$1'
3XUVXDQW� WR�)HGHUDO�5XOH� RI�&LYLO� 3URFHGXUH� ���E���3ODLQWLIIV� KHUHE\�GHPDQG� D� WULDO E\�

MXU\�RQ�DOO�LVVXHV�WULDEOH�E\�MXU\�

'DWH��0D\��������� %\���V��-DPHV�0��*ULIILQ
-DPHV�0��*ULIILQ��)HG�,'�����
MJULIILQ#JULIILQGDYLVODZ�FRP
0DUJDUHW�1��)R[��)HG�,'������
PIR[#JULIILQGDYLVODZ�FRP
*5,)),1�'$9,6
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0DUOERUR�%XLOGLQJ
�����%ODQGLQJ�6WUHHW�_�32�%R[����
&ROXPELD��6&������
7HOHSKRQH����������������
2)�&2816(/�
6DP�6KHOGRQ
�SUR�KDF�YLFH DSSOLFDWLRQ�WR�EH�ILOHG��
VDPVKHOGRQ#TXLQQHPDQXHO�FRP
7DUD�/HH
�SUR�KDF�YLFH DSSOLFDWLRQ�WR�EH�ILOHG��
WDUDOHH#TXLQQHPDQXHO�FRP
/DXUHQ�:HHPDQ�0LV]WDO
�SUR�KDF�YLFH DSSOLFDWLRQ�WR�EH�ILOHG��
ODXUHQPLVW]DO#TXLQQHPDQXHO�FRP
48,11�(0$18(/�8548+$57
	�68//,9$1��//3
�����WK 6WUHHW��1:
:DVKLQJWRQ��'�&��������
7HOHSKRQH����������������
)DFVLPLOH����������������
-RVHSK�0��3DXQRYLFK
�SUR�KDF�YLFH DSSOLFDWLRQ�WR�EH�ILOHG��
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"It is our mission to

help secure work for

people with disabilities,

and it is particularly

fitting that we work

with New Dynamics and

3M as their hearing

protection products and

services can help

reduce the number of

hearing-related

disabilities within the

military and other

at-risk populations."

3M Hearing Protection Devices Now Added to the Federal

Procurement List;

3M and New Dynamics help military personnel combat hearing loss, while creating job

opportunities for people with disabilities

Thursday, August 30, 2012 9:22 am CDT

Dateline:

St. Paul, Minn.

Five hearing protection devices from 3M have been added to the U.S. AbilityOne

Commission’s Federal Procurement List (FPL), effective Sept. 3, 2012, to help

military personnel who are often exposed to excessive noise levels. 3M has a strong

commitment to hearing conservation and will work with New Dynamics Corporation

to protect warriors and workers from noise-induced hearing loss. As part of a

co-branding agreement, New Dynamics Corporation will assemble, package and

distribute the 3M devices through its government and commercial contracts,

providing employment opportunities for more than 20 employees with and without

disabilities.

“Military personnel are exposed to excessive noise levels during combat and

training on a variety of land, air and sea missions,” said Walter Pawlowski, vice

president of Business Development, New Dynamics Corporation. “This noise

exposure has led many personnel to experience hearing loss and tinnitus, which is

currently the number-one service-related disability for veterans.” 

Tinnitus, often referred to as “ringing in the ears,” and noise-induced hearing loss can be caused by a one-time

exposure to hazardous impulse noise, or by repeated exposure to excessive noise over an extended period of time. 

The hearing protection devices being added to the federal procurement list include a series of 3M Combat Arms

Earplugs and the 3M E-A-R Yellow Skull Screws earplugs. Combat Arms Earplugs provide hear-through capabilities,

which enable military personnel to hear low-level sounds, such as footsteps or spoken commands, while protecting

against damaging impulse noise from explosions or firearms. Yellow Skull Screws earplugs provide high-attenuation,

easy insertion and compliance with Foreign Objects and Debris (FOD) requirements in proximity with military aircraft

and flight lines. 

The Combat Arms Earplug is made of a washable plastic, has a triple-flange eartip to keep it in place, and features a

rocker switch that is operated without removing the earplug. Military personnel can adjust the rocker with a quick

“click” depending on the type of protection required for the mission. When it's in the open or “weapons fire” position,

sound can travel through the sound channel filter into the ear. For noisy environments that don't require a

hear-through listening capability, such as being near helicopters, troop carriers or generators, the rocker can be closed

for “constant protection.”

The 3M products were added to the procurement list by the U.S. AbilityOne Commission, which was established as an

independent Federal agency by the Javits-Wagner-O’Day Act. The Commission administers the AbilityOne Program,

which currently provides employment opportunities for more than 50,000 people who are blind or have significant

disabilities. The AbilityOne Program uses the purchasing power of the federal government to buy products and services

from nonprofit agencies nationwide dedicated to training and employing individuals with disabilities.

New Dynamics Corporation works closely with NISH, a national nonprofit agency whose mission is to create

employment opportunities for people with significant disabilities by securing federal contracts through the AbilityOne

Program.

“People with disabilities are the nation’s largest untapped labor force and nearly 80 percent of these individuals do not

have jobs,” said NISH President and CEO Bob Chamberlin. “It is our mission to help secure work for people with

disabilities, and it is particularly fitting that we work with New Dynamics and 3M as their hearing protection products

and services can help reduce the number of hearing-related disabilities within the military and other at-risk

populations.”
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Products & Services Brands Technologies Our Company Partners & Suppliers
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Beginning Sept. 3, 2012, the products and services listed below are suitable for procurement by the Federal

Government under 41 U.S.C. 8501-8506 and 41 CFR 51-2.4. National Stock Numbers (NSNs):

NSN: 6515-01-576-8837 – Combat Arms Earplug, Single Ended, Size Small

NSN: 6515-01-576-8861 – Combat Arms Earplug, Single Ended, Size Medium

NSN: 6515-01-576-8869 – Combat Arms Earplug, Single Ended, Size Large

NSN: 6515-01-466-2710 – Combat Arms Earplug, Dual Ended, Universal Size.

NSN: 6515-01-576-8796 – Yellow Skull Screws Earplug, Single Ended, Universal Size

“3M has 40 years of experience developing innovative hearing protection products,” said Doug Moses, Military Market

Development, Occupational Health & Environmental Safety, 3M. “We look forward to applying our rich history with

hearing protection products in support of New Dynamics and NISH to equip the U.S. Armed Forces with devices that

allow them to hear mission critical communication, while helping reduce the risk of developing tinnitus and noise-

induced hearing loss.” 

3M, Combat Arms, E-A-R, and Skull Screws are trademarks of 3M Company, used under license in Canada. AbilityOne

is a registered trademark of the U.S. AbilityOne Commission.

About 3M

3M captures the spark of new ideas and transforms them into thousands of ingenious products. Our culture of creative

collaboration inspires a never-ending stream of powerful technologies that make life better. 3M is the innovation

company that never stops inventing. With $30 billion in sales, 3M employs about 84,000 people worldwide and has

operations in more than 65 countries. For more information, visit www.3M.com or follow @3MNews on Twitter.

About 3M Personal Protective Equipment (PPE) Safety Solutions

3M offers a comprehensive, diverse portfolio of Personal Protective Equipment (PPE) solutions providing respiratory

protection, hearing protection, fall protection, reflective materials for high visibility, protective clothing, protective

eyewear, head and face protection, welding helmets, and other adjacent products and solutions such as tactical safety

equipment, detection, monitoring equipment, active communications equipment and compliance management. In

2012, 3M celebrates 40 years of safety leadership, recognizing the company’s respiratory and hearing protection

solutions introduced in 1972. Visit www.3M.com/PPESafety or m.3M.com/PPESafety.

New Dynamics Corporation, based in Middletown, N.Y., provides employment opportunities for more than 70

disabled and non-disabled employees through its government and commercial contracts for products and services.

Formed in 1997, New Dynamics is a not-for-profit sister corporation of Occupations Inc. that manufactures, packages

and distributes products and services commercially and to the federal government through the U.S. General Services

Administration (GSA) and the Defense Logistics Agency.

NISH is a national nonprofit agency whose mission is to create employment opportunities for people with significant

disabilities by securing federal contracts through the AbilityOne Program for its network of community-based, nonprofit

agencies. Providing employment opportunities to more than 50,000 people, the AbilityOne Program is the largest single

source of employment for people with disabilities in the United States. More than 600 participating nonprofit

organizations employ these individuals and provide quality goods and services to the federal government at a fair

price.

For more information:

High-resolution graphics of the Combat Arms Earplugs and E-A-R Skull Screws from 3M:

http://gpimmediacollections.3m.com/index.php/3m/dmrweb?albumId=209943

Combat Arms Earplugs and E-A-R Skull Screws Now On the Federal Procurement List:

http://www.gpo.gov/fdsys/pkg/FR-2012-08-03/html/2012-19034.htm

Check out the latest industry statistics on hearing loss and the employment of people with disabilities

https://www.box.com/s/38174a762f1a09f95763

Press Contacts:

Colleen Harris            

PR, OH&ES

3M

651-733-1566

Heidi Wight

PR for 3M

Padilla Speer Beardsley

612-455-1795

hwight@padillaspeer.com

Patti Archiere                            

PR Director

New Dynamics

845-692-4454, Ext. 101

parchiere@occupations.org

Paula Scanlon

Director of Marketing

NISH

703-584-3985

pscanlon@nish.org
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Additional Resources

News & Events

Contact Us

History of 3M Greenville

3M Greenville is located at Donaldson Center Industrial Air Park in Greenville, S.C. 

Formerly known as Donaldson Air Force Base, this area was originally a military air base 

which has been transformed into what it is today: a large industrial park with over 80 

employers and 4,000 employees.

The Greenville Film Plant was acquired from Olin Corporation in 1974. The plant was 

built by Olin in 1971 and opened in 1972. A major expansion took place in the Film Plant 

in 1982 and 1983. In 2007, a $100 Million expansion project began that will result in the 

construction of a new Film Line building, creating additional manufacturing capability at 

the Film Plant.

In 1975, construction was started at the Greenville Tape Plant and it started operation in 

1976. Additional converting facilities were added to the Tape Plant in 1983 and 

manufacturing capacity was added in 2003.

Careers

For information about jobs at 

3M, visit our 3M Careers

website.

3M Links

Products & Services

Our Company

Sustainability

US Locations

Related Links

Greenville News

Greater Greenville

Plant History
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3M Greenville, South 
Carolina
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Contact Us

Community Involvement

We understand the importance of giving back to our community through volunteerism 

and financial support. 3M Greenville actively supports many community enrichment 

activities in the Greenville area in the areas of health and human services and education. 

We have supported a variety of activities and programs, including the following:

• United Way

• Junior Achievement

• 3M Community Impact Grants

• 3M Ingenuity Grants

• Keystone Key Issues Sponsorships

• Educational Scholarships

• Various grants to non profit agencies

Careers

For information about jobs at 

3M, visit our 3M Careers

website.

3M Links

Products & Services

Our Company

Sustainability

US Locations

Related Links

Greenville News

Greater Greenville

Community Involvement
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Heritage of Army Audiology and the Road Ahead:
The Army Hearing Program

Noise-induced hearing

loss has been documented

as early as the 16th century,

when a French surgeon,

Ambroise Paré, wrote of the

treatment of injuries sus-

tained by firearms and de-

scribed acoustic trauma in

great detail. Even so, the

protection of hearing would

not be addressed for three

more centuries, when the jet

engine was invented and

resulted in a long overdue

whirlwind of policy develop-

mentaddressingthepreven-

tion of hearing loss.

We present a synopsis of

hearing loss prevention in

the US Army and describe

the current Army Hearing

Program, which aims to pre-

vent noise-induced hearing

loss in soldiers and to ensure

their maximum combat ef-

fectiveness. (Am J Public

Health. 2008;98:2167–2172.

doi:10.2105/AJPH.2007.128504)

D. Scott McIlwain, AuD, Kathy Gates, AuD, Donald Ciliax, PhD

MILITARY CONFLICTS HAVE

long been identified as a source of
physical disability. Veterans’ ben-
efits were first documented in this
country in1636, when money was
provided to individuals disabled in
the Plymouth colony’s defense.1

Even before World War I, military
veterans were receiving compen-
sation for hearing loss. The medi-
cal records of Union Army soldiers
document that 33% had diagnosed
hearing loss.2 Soldiers with dis-
abilities from their military service
were guaranteed a larger pension
as compensation. Even though the
method of measuring an individu-
al’s hearing acuity in the late1800s
is questionable by today’s stan-
dards, hearing loss was recognized
by the government as a disability.
The General Law of 1862 and the
Disability Act of 1890 were two
major legislative movements that
made this possible.3

Figure 1 delineates four distinct
periods in the development of

hearing loss prevention. There are
specific developmental milestones
in each period. These policies
were the first of many seminal
events that would influence the
evolution of a program known as
the Army Hearing Program; how-
ever, the road ahead would be full
of challenges.

CHANGING ATTITUDES

In the period from the Ameri-
can Civil War to World War I,
new occupational hazards
evolved. One of the most preva-
lent of these was hazardous noise.
The pervasive attitude of the early
1900s was that hearing loss could
be prevented by developing a tol-
erance to noise. Consequently, any
attempts to avoid loud sounds or
to protect oneself from them were
interpreted as weakness.4 This
‘‘tolerance’’ theory was scientifi-
cally examined in 1941 when the
US Army opened the Armored

Medical Research Laboratory at
Fort Knox, Kentucky. This labora-
tory completed a landmark study
in 1944 resulting in the recom-
mendation that gun crews, gun-
nery instructors, and others regu-
larly exposed to gunfire blasts be
provided hearing-protective de-
vices. The hearing protector of
choice was the V-51R, single-
flange earplug.5 Although hearing
protection was now being consid-
ered, it still was not deemed a
requirement.

Even though hearing conserva-
tion programs did not exist at the
end of World War II, the army
and navy surgeons general placed
great emphasis on aural rehabili-
tation for veterans returning to
their civilian lives. With the med-
ical and administrative infrastruc-
ture not prepared to deal with the
large numbers of veterans return-
ing from war, Congress passed
the Soldiers Readjustment Act of
1944 that made services more

PUBLIC HEALTH AND THE MILITARY
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available and efficient. This act
reorganized the Veterans Admin-
istration (VA), which had been
established in 1930 by combining
the Veterans Bureau, the Bureau
of Pensions, and the National
Home for the Disabled Volunteer
Soldier.1 To further meet the great
demand for aural rehabilitation
services, many universities with
audiology clinics also provided
government-sponsored aural
rehabilitation services for the
veterans.

THE JET ENGINE

Even though World War II was
a major contributing factor in the
evolution of hearing conservation,
it was not until after the war that
the most significant event oc-
curred. The Army Air Corps be-
came a separate branch of service
from the US Army and was
renamed the US Air Force. Con-
currently, this new branch of ser-
vice introduced the jet engine

aircraft to the military. No sound
of that volume and duration had
ever before been experienced. It
was immediately noted that expo-
sure to jet engine noise caused
permanent hearing loss in a brief
time. It also made verbal commu-
nication impossible and caused
a series of physical manifestations
described as ‘‘ultrasonic sickness.’’
Symptoms included earache,
headache, excessive fatigue, irrita-
bility, and feelings of fear.6 Ini-
tially, it was believed that these
symptoms were caused by inau-
dible, ultra-high-frequency sounds
being generated by the jet engines.
These symptoms, widely reported
by air force maintenance crews,
triggered a medical study that
revealed that the illness was
real; however, research attributed
it to high levels of audible fre-
quencies.7

As a result, the US Air Force
published the first military regu-
lation on hearing conservation in
1948. AFR 160-3, ‘‘Precautionary

Measures Against Noise Hazards,’’
is significant not only because it
was the first enforceable regula-
tion in the history of hearing con-
servation, but it also placed re-
sponsibility for the new program
on the medical leadership at air
force installations. Some of the
preventive measures described in
AFR 160-3 include limiting noise
exposures in terms of overall
sound levels and using cotton
wads moistened with paraffin as
hearing protection for exposures
to hazardous noise.

In 1952, the Office of Naval
Research reported the results of
extensive interviews with hun-
dreds of returning frontline sol-
diers who indicated that in com-
bat, ‘‘sound was more important
than all other means of equipment
identification.’’8(p20) Combat-rele-
vant sound sources included air-
craft, mortar and artillery rounds,
rifle and machine gunfire, and
various other weapons. According
to the report, ‘‘The men regarded

the sound of enemy weapons as
such an important means of iden-
tification that they rarely made use
of captured equipment because it
resulted in their being fired upon
by friendly troops.’’8(p20)

QUEST FOR ANSWERS

During this same year, the navy
requested a special investigation
of noise hazards because of how
near sailors were to jet engine
noise on aircraft carriers. The re-
port concluded that the effects of
the loud sounds produced by jet
engines were much greater and
more serious than commonly as-
sumed. These findings spurred the
creation of the Armed Services
Committee on Hearing and Bio-
acoustics (CHABA), which
addressed the effects and control
of noise, auditory discrimination,
speech communications, and fun-
damental mechanisms of hearing
and auditory standards.6 This was
the first major step to support the
policy development for hearing-
loss prevention. Immediately,
CHABA commissioned a working
group to study the effects of high-
intensity noise on the human body.
In December 1953, the results of
this landmark study were released.
The study was called the Biological
Effects of Noise Exploratory Study
but is referred to as the BENOX
Report.7 The report covered aural
pain, hearing loss and protection,
limiting factors for protecting the
ear from noise, communication,
orientation in space, and the psy-
chological, neuropsychological,
and central nervous system effects
of noise.7 It recommended, for the
first time ever, monitoring for the
prevention of noise-induced hear-
ing loss as well as the establishment
of a database to track hearing loss.

As a result of the BENOX
Report and the wide dissemination
of its results, prevention was

Note. OSHA = Occupational Safety and Health Administration; NIOSH = National Institute for Occupational Safety and Health;

CHABA = Armed Services Committee on Hearing and Bioacoustics; BENOX = Biological Effects of Noise Exploratory Study;

HEARS = Hearing Evaluation and Reporting System.

FIGURE 1—Four distinct periods in the development of the Army Hearing Program.
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considered the best solution to
noise-induced hearing loss. The
American Academy of Otology and
Otolaryngology published the first
written guide on hearing conser-
vation outside of the military in
1953. Three years later, the army
published Technical Medical Bul-
letin 251, ‘‘Noise and Conservation
of Hearing.’’ Even though this was
the first step taken by the army to
initiate a hearing conservation
program, technical medical bulle-
tins are not enforceable regula-
tions and only are considered
a guide based on standard prac-
tices. Later in the year, the air
force renamed regulation AFR
160-3 ‘‘Hazardous Noise Expo-
sure,’’ and it became the basis of
the first comprehensive hearing
conservation program inside or
outside the military. All of the
essential components of a hearing
conservation program by today’s
standards were included in this
document.

ARMY AUDIOLOGISTS

Between 1965 and 1967, the
army acquired its first six military

audiologists. They were not used
to implement and enforce hearing
conservation standards, however,
but instead worked in army med-
ical centers performing clinical
duties. It was not until 1970 that
25 additional army audiology
positions were added to the in-
ventory. These new audiologists
spent only half of their time
working in hearing conservation
and the other half in the clinical
setting; nevertheless, their impact
was astounding. Figure 2 shows
a significant decrease in hearing
loss in the US Army over time that
is directly attributable to the
hearing conservation efforts of the
new audiologists.9–11 The data are
broken down by length of time in
service because of the often grad-
ual nature and delayed onset of
noise exposure.

These new army audiologists
recognized that they were facing
serious obstacles in implementing
hearing conservation, including
bureaucratic red tape, the lack
of formal hearing conservation
education in their audiology
programs, a slowly changing
military culture, and a lack of

standardization of hearing con-
servation programs at individual
installations. In 1968, to facilitate
collegiality and professional de-
velopment among military audiol-
ogists, an organization called the
Military Audiology and Speech
Pathology Society (now known as
the Military Audiology Associa-
tion) was formed. It was instru-
mental in the future of hearing
conservation because it provided
a foundation for the standardiza-
tion of military hearing conserva-
tion programs and a way to men-
tor and educate audiologists with
little or no hearing conservation
experience.

MAJOR LEGISLATION

In 1970, the Federal Govern-
ment enacted Public Law 91-596,
the Occupational Safety and
Health Act, which allowed for the
creation of the Occupational
Safety and Health Administration
as the enforcement agency within
the US Department of Labor.12

The same year, the National In-
stitute for Occupational Safety and
Health (NIOSH) was created to
develop criteria for safe occupa-
tional exposures to workplace
hazards. In addition, the VA an-
nounced that it had paid over $52
million that year for hearing loss
as a primary disability. That num-
ber did not include compensation
for hearing loss with a concurrent
disability or cost of hearing aids,
batteries, or repairs. Further, the
VA estimated that 20% of all
veterans being discharged from
the army were entering claims for
hearing loss.9

In1972, NIOSH published Cri-
teria for a Recommended Standard:
Occupational Exposure to Noise.13

To reduce the risk of noise-induced
hearing loss, NIOSH suggested a rec-
ommendedequivalent level of85dB
as an 8-hour time-weighted average,

with a 5-dB exchange rate as well
as methods for determining noise
exposure.6 The exchange rate is the
rate at which sound energy is aver-
aged over time and is often referred
to as dose. If the intensity of an ex-
posure increases by 5 dB, then the
dose doubles. The dose of noise
exposure determines how much time
an individual cansafelybeexposed to
hazardous noise. These standards
would be an initial benchmark to
hazardous exposure levels in the
military.

Even with the quantifying of
hazardous noise exposure and
laws to enforce the standards,
there was still no system in place
to capture hearing conservation
audiometric data and to measure
compliance. In 1974, a new sys-
tem for tracking hearing conser-
vation compliance was being de-
veloped, the Hearing Evaluation
and Reporting System (HEARS).
(The name would later be changed
to Hearing Evaluation Automated
Registry System.)

A SCATHING
INVESTIGATIVE REPORT

In 1976, the General Account-
ing Office (now the Government
Accountability Office) released
an investigative report on govern-
ment working conditions.13 It
showed that more than half of US
government employees—including
those of the Department of
Defense—were working in envi-
ronments that did not have ade-
quate procedures for identifying
and rectifying occupational
health hazards. Further, the report
requested that Congress amend
the Occupational Safety and
Health Act to bring federal agen-
cies under the inspection control
of the Department of Labor.13 As
a result, military audiologists and
other government employees
achieved standardization in

FIGURE 2—Percentage of combat troops with acceptable hearing,

by length of time in the army.
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military hearing conservation in
1978 with the publication of
Department of Defense Instruc-
tion (DODI) 6055.12. This docu-
ment provided guidance and
requirements for implementing
hearing conservation.14

To implement DODI 6055.12,
the army published TB MED 501,
Hearing Conservation, in 1980.
DODI 6055.12 was updated in
1987 to implement new require-
ments by the 1983 Federal Noise
Amendment.15 The new policy
identified specific roles and re-
sponsibilities within a hearing
conservation program and
thereby paved the way for the
first enforceable regulation to be
published on the subject in the
US Army. This new implemen-
ting document was called Depart-
ment of the Army Pamphlet

40-501, Hearing Conservation
Program.

AUTOMATION AND
MOBILITY

In the same decade that the
Internet was introduced to the
public, the military’s goal of com-
puter-automated data capture be-
came a reality. In 1989, the Oc-
cupational Health Management
Information System provided
funding for the development and
distribution of HEARS by the US
Army Environmental Hygiene
Agency.

In 1990, an effort was made to
increase compliance of occupa-
tional health screening by com-
bining the services into a mobile
vehicle called the military occu-
pational health vehicle (MOHV).

Subsequently, the army purchased
16 of them for use worldwide.
This development facilitated the
promotion of the newly developed
HEARS by taking the monitoring
equipment and services to the
soldiers, a convenience that
commanders favored. Although
comprehensive occupational
health screenings were the goal,
the MOHV was primarily used
for hearing monitoring, the other
health services preferring that
screenings be conducted in a
fixed facility.

By January 1991, over half
a million allied troops were
deployed in Saudi Arabia and
throughout the Gulf region to lib-
erate Kuwait from the Iraqi inva-
sion. The allied armies launched
the ground war on February 23;
by March 31, Iraq accepted the

terms of a ceasefire and the allied
troops began to be sent home. To
facilitate the redeployment of US
soldiers back to the United States,
11 army audiologists were sent
to Saudi Arabia with 11 MOHVs.
During the 2-month redeployment
process, 29192 hearing screen-
ings and 5254 comprehensive
audiometric follow-up evaluations
were conducted. A manpower re-
source model estimated that 82
weeks (3280 work hours) of
postdeployment audiometric eval-
uations were saved by providing
the service in Kuwait while the
soldiers waited to fly home.16 This
program was a success because
many of the units deployed were
reserve and national guard forces
and would not have ready access
to audiological services once they
returned to civilian life. Unfortu-
nately, funding for the MOHV
concept was not sustained after
the military drawdown of the early
1990s.

In 1998, HEARS was upgraded
to include an online portal for
submitting hearing conservation
data. The new system, called the
Defense Occupational Environ-
mental Health Readiness System
for Hearing Conservation
(DOEHRS-HC), made accessing
data faster and significantly less
laborious. In an attempt to in-
crease compliance, Department of
the Army Pamphlet 40-501 was
updated to state that monitoring
of hearing conservation was to
be conducted with DOEHRS-HC.

All of the hearing conservation
efforts of the past have led to sig-
nificant improvements in levels of
hearing loss in the army and are
a direct result of army audiolo-
gists’ influence on program com-
pliance. Acceptable hearing is
defined as when the pure tone
average (500 Hz, 1000 Hz, and
2000 Hz) is no worse than 30 dB
in each ear, with no individual

TABLE 1—Incidence of Diagnosed Noise-Induced Hearing Loss in the US Army: April 1, 2003, to

March 31, 2004

Condition Diagnosed

No. of Postdeployment Troops

(n = 806), %

No. of Nondeployed Troops

(n = 141 050), %

Acoustic trauma 45 (5.6) 78 (0.1)

Permanent threshold shift 236 (29.3) 639 (0.5)

Tinnitus 248 (30.8) 2101 (1.5)

Eardrum perforation 13 (1.6) 88 (0.1)

Moderately severe hearing loss or worse 127 (15.8) 3140 (2.2)

Any of the above 553 (58.6) 5668 (4.0)

Note. Postdeployment troops are soldiers who had recently returned from active duty in Iraq or Afghanistan; nondeployed troops are
soldiers who had not served in combat.

TABLE 2—Effect of Tank Crewmen’s Ability to Understand Spoken Orders on Their Performance in Combat

Situations in the US Army

Task Good Word Intelligibility Poor Word Intelligibility

Time required to identify target, seconds 40 90

Incorrect command heard, % 1 37

Correct target identification, % 98 68

Correct targets engaged, % 94 41

Incorrect target engaged, % 0 8

Source. References 9 and 21.
Note. ‘‘Good word intelligibility’’ means understanding 50% or more of what was said to them; ‘‘poor word intelligibility’’ means understanding
less than 50%.
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threshold greater than 35 dB and
thresholds not exceeding 55 dB
at 4000 Hz.

ARMED CONFLICT AND
HEARING LOSS

Whether in peacetime or war-
time, hazardous noise is one of the
primary occupational hazards in
the army, and the risk of soldiers
incurring noise-induced hearing
loss is greater than it has been in
over 30 years. This is a result of
current combat operations, in-
creased numbers of combat sol-
diers, extended periods of weapons
training, and the deployment of
new and more powerful noise
sources from weapons systems,
vehicles, and aircraft. US forces in
Iraq and Afghanistan have experi-
enced a substantial number of blast
injuries from improvised explosive
devices, rocket-propelled grenades,
and mortar rounds. These types of
explosions remain the single largest
cause of injury in the war in Iraq
(Operation Iraqi Freedom) and
compose 47% of all medical evac-
uations.17 As a result, developments
in protecting soldiers from these
types of hazards are paramount.

The combat arms earplug was
introduced into the military at the
start of the war in Afghanistan
(Operation Enduring Freedom).
However, as with most hearing
protection, it was shunned for op-
erational use and, at approximately
$6.00 per pair, was considered
prohibitively expensive by indi-
vidual army units. The device
allows soft sounds to flow unim-
peded through a filter but blocks
loud impulse sounds, such as an
explosion or a rifle discharging.
This allows effective communica-
tion, enables situational aware-
ness, and provides protection from
hazardous weapons firing and
explosions. With units’ strength
decreasing because of hearing

loss, commanders began to recog-
nize that hearing readiness is an
extremely important factor of
a unit’s performance in combat.
All deploying soldiers were there-
fore issued the earplugs in 2004.
In fact, the US Marine Corps
was so convinced of the effective-
ness of the combat arms earplug
that it ordered over 20 000
pairs, thereby temporarily deplet-
ing the entire national stock in
2003.17

AUDIOLOGY IN IRAQ

During the first year of the war
in Iraq, an average of one soldier
a day was medically evacuated for
complaints related to hearing loss.
Consequently, recommendations
were made in October 2003 for an
audiology support program that
would use a minimum of 9 hearing
conservation technicians assigned
to locations of dense troop popu-
lation. To curb the need for medi-
cally redeploying soldiers, it was
recommended that one army au-
diologist serve as a consultant, ex-
amine follow-up patients, assign
duty limitations, dispense hearing
aids, verify threshold shifts, and
evaluate any possible pathology
identified by the hearing monitor-
ing. Initially, only one audiologist
with no support staff was autho-
rized, who used old equipment that
had been donated by a clinic in
Landstuhl, Germany.18 By 2006,
new audiology equipment had
been acquired; by 2007, five out-
lying screening sites had been
established.

Also during the first year of the
Iraq war, a study was conducted in
army medical facilities comparing
hearing loss among soldiers who
had been exposed to combat in
Afghanistan or Iraq and among
those who had not.19 As shown in
Table 1, soldiers who had served
in combat had significantly higher

rates of hearing loss than did those
who had not served in combat.

THE ARMY HEARING
PROGRAM

Providing these reactive audi-
ology services in a combat zone
was logical, but the concept was
not wholly sound, because it ne-
gated the need for maintenance of
soldiers’ hearing readiness while
in a combat environment. The
hearing conservation paradigm
had shifted, and it now had to
consider the soldiers on the bat-
tlefield. As a result, a restructuring
occurred, and a contemporary
model called the Army Hearing
Program was born.

The Army Hearing Program is
charged with preventing noise-
induced hearing loss in soldiers
and ensuring their maximum
combat effectiveness in training as
well as during deployments. To
accomplish this mission, four pil-
lars of service were established:
operational hearing services, hear-
ing conservation, clinical services,
and hearing readiness. The pro-
gram aims to maintain a high state
of readiness and to protect hearing
without compromising the effec-
tiveness of the soldier.

HEARING AND
PERFORMANCE

A study evaluating the impor-
tance of hearing for soldiers in
combat was conducted at the US
Army Human Engineering Labo-
ratory, which investigated the im-
pact of noise and other variables
on the mission effectiveness of
tank crews.20 The study found
that a crewman’s ability to under-
stand verbal orders influenced
their response times as well as
their performance of specific tasks.
As shown in Table 2, poor un-
derstanding led to slower response

times, which can mean the differ-
ence between life and death on the
battlefield. Communication in a
tactical environment is of utmost
importance.

The problem of protecting
hearing while enhancing soldiers’
communication ability and situa-
tional awareness was solved with
a new generation of hearing pro-
tection. This new category of
equipment was called tactical
communications and protective
systems (TCAPS). In 2007,
TCAPS were introduced into the
army as a possible solution to an
age-old problem. TCAPS compose
a new category of electronic
hearing protection that uses active
noise reduction to soften noise
and enhance speech discrimina-
tion while at the same time re-
ducing noise by up to 40 dB. In
addition to being light and rugged,
TCAPS provide protection and let
soldiers monitor environmental
sounds, communicate, accurately
gauge auditory distance, and lo-
calize sound sources without hin-
drance. Further, the devices allow
radio connections specifically used
by the military to be processed
without interrupting the signal
when the TCAPS are actively
blocking environmental sounds.
Although this category of device is
still being studied and protocols
for use are being created, it rep-
resents a new era in the history of
hearing protection.

STRONG ARGUMENTS

With hearing conservation pro-
grams documenting marked initial
improvements, the anticipated
cost of veterans’ disability claims
and payments were expected to
decrease over time.10,11 However,
with the start of the war in
Afghanistan in 2001 and the war
in Iraq in 2003, this proved not to
be the case. Current data show
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that 51.8% of combat soldiers
have moderately severe hearing
loss or worse,21 mainly because of
the loud sounds associated with
combat. The implications for the
army are great. When soldiers
reach these levels of hearing loss,
they must be evaluated for the
ability to perform their duties
safely and effectively. Depending
on the findings, they may be given
the option of changing to a job that
does not put their hearing at fur-
ther risk or leaving the service
with a medical discharge. In light
of this, 10 much-needed army
audiology positions were added in
2007. These positions will have
a positive impact on the Army
Hearing Program, but there will
still be only two thirds as many
army audiologists as there were
before the military drawdown of
the early 1990s. Still, with war,
there are some injuries related to
noise-induced hearing loss that
cannot easily be prevented, such
as traumatic brain injury, dizzi-
ness, auditory neuropathy, and
central auditory processing disor-
ders. Evaluation and management
of these injuries are also within the
scope of the practice of audiolo-
gists and further strengthen the
need for adding more military
audiology accessions to support
the war effort.

In 2006, the number of new
applicants granted primary dis-
abilities for hearing loss and tin-
nitus was 49 606 and 61269, re-
spectively. Combined, the total
disability payments for hearing
loss and tinnitus were over $1
billion, marking a 319% increase
since the beginning of the war in
Afghanistan in 2001. Tinnitus was
responsible for the largest number
of primary disabilities in 2007,
followed closely by hearing loss.22

To complicate matters, the aver-
age process time for applying for
hearing-loss disability by veterans

in 2007 was 789 days,23 showing
the need to improve the entitle-
ment process. Prevention, how-
ever, is still the best answer not
only from a cost-benefit stand-
point but for the quality of the
lives of veterans and their families.
The Army Hearing Program rep-
resents a means to eliminate hear-
ing loss as a result of battlefield
conditions in the 21st century. j
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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

 
 
MOLDEX-METRIC, INC., 
 
 Plaintiff, 
 
vs. 
 
3M COMPANY and 3M INNOVATIVE 
PROPERTIES COMPANY, 
 
 Defendants. 
 

Civil No. 14-1821 (JNE/FLN) 

 
 

 

 
ANSWER TO FIRST AMENDED COMPLAINT 

Defendants 3M Company and 3M Innovative Properties Company (together, 

“3M”) hereby answer and respond to the First Amended Complaint for Monopolization 

and Attempted Monopolization, Unfair Competition, and Malicious Prosecution (the 

“First Amended Complaint”) filed by Moldex Metric, Inc. (“Moldex”). 

NATURE OF THE ACTION 

The allegations in this section of the First Amended Complaint contain Moldex’s 

characterizations of its claims and legal conclusions, to which no response is required.  

To the extent that a response is required, 3M denies the allegations in this section, except 

it admits that: it filed a patent infringement lawsuit against Moldex in this Court on 

March 8, 2012, in which 3M alleged that Moldex’s BattlePlugs® earplugs and several of 

its M-Series earmuffs infringe two U.S. patents (U.S. Patent No. 6,070,693 (the “’693 

Patent”) and U.S. Patent No. 7,036,157 (the “’157 Patent”)), respectively (the 

“Underlying Lawsuit”); and that the parties engaged in discovery and briefed dispositive 
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motions in the Underlying Lawsuit.  3M states that its conduct in pursuing its 

infringement claims against Moldex was proper and was not objectively baseless, or 

subjectively motivated to interfere with Moldex’s business, and that 3M voluntarily 

dismissed its allegations in the Underlying Lawsuit after discovery, including because 

discovery revealed that its potential recoverable damages did not justify the expense and 

burden of continued litigation.  3M specifically denies that it engaged in monopolistic, 

anticompetitive, or wrongful conduct. 

3M further admits that it markets a non-linear, dual mode earplug under the 

“Combat Arms” trademark, with a “0” Noise Reduction Rating (“NRR”), which was 

calculated in accordance with U.S. Environmental Protection Agency (“EPA”) 

regulations.  The EPA regulations expressly require that the NRR be calculated following 

a specific formula and that it be included on the label of those products.  

1. 3M admits upon information and belief the allegations in paragraph 1. 

2. 3M admits the allegations in the first and second sentences of paragraph 2.  

The third sentence of paragraph 2 purports to state a legal conclusion that does not 

require a response.  To the extent a response to the third sentence of paragraph 2 is 

required, 3M denies the allegations. 

3. 3M admits the allegations in paragraph 3, except states that 3M Innovative 

Properties Company owns the 3M group’s intellectual property. 

4. 3M admits that the First Amended Complaint purports to assert claims 

under certain antitrust laws of the United States, including Title 15 of the United States 

Code. 
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5. 3M admits the allegations in paragraph 5. 

6. 3M admits the allegations in paragraph 6. 

7. 3M admits the allegations in paragraph 7. 

8. 3M denies the allegations in paragraph 8, except admits Moldex alleges that 

this action involves “non-linear” or “selective attenuation” earplugs, some of which are 

purchased and used by the U.S. military and that such earplugs can be worn by soldiers in 

the field so that they are protected from the intense impulse sounds of battlefield 

explosions while still being able to communicate with their colleagues.  3M further 

admits that non-linear earplugs are designed to block or attenuate sounds of different 

amplitude and frequency to differing degrees, such that the wearer is protected from 

intense impulse sounds while still being able to hear sounds of different amplitude or 

frequency. 

9. 3M denies the allegations in paragraph 9, except admits that the United 

States military is the largest purchaser of Combat Arms earplugs. 

10. 3M denies the allegations in paragraph 10, except admits that this action 

involves a type of hearing protector known as an earmuff. 

11. 3M denies the allegations in paragraph 11, except admits that hearing 

protectors, including earplugs and earmuffs, are sold with a listed NRR, which is 

calculated according to a formula provided for by certain federal regulations.  3M further 

admits that it has conducted NRR testing at a laboratory operated by 3M personnel that 

has been approved for such testing. 

12. 3M denies the allegations in paragraph 12.  
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13. 3M denies the allegations in paragraph 13.  

14. The allegations in paragraph 14 purport to state legal conclusions that do 

not require a response.  To the extent that a response is required, 3M denies the 

allegations in paragraph 14, except admits that it has manufactured and sold five versions 

of its Combat Arms non-linear earplug, each of which uses a sound channel with 

constrictions and openings to produce its non-linear sound attenuation effect.  3M further 

admits that its Combat Arms earplugs allow the user to set the earplug for a second mode 

of operation. 

15. 3M denies that Moldex’s BattlePlugs® provided the first actual competition 

to 3M’s Combat Arms earplug.  3M lacks sufficient knowledge or information to form a 

belief as to the truth of the remaining allegations in paragraph 15. 

16. 3M denies the allegations in paragraph 16, except admits that it filed a 

claim against Moldex for infringement of the ’693 Patent in the Underlying Lawsuit.  

17. The allegations in paragraph 17 purport to state legal conclusions that do 

not require a response.  To the extent a response is required, 3M denies the allegations in 

paragraph 17. 

18. The allegations in paragraph 18 purport to state legal conclusions that do 

not require a response.  To the extent a response is required, 3M denies the allegations in 

paragraph 18, except admits that the quotation in paragraph 18 is contained in the 

summary of the invention in the ’693 Patent. 
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19. 3M denies the allegations in paragraph 19, except admits that it currently 

offers two versions of its Combat Arms earplug, and that one version operates by 

blocking the non-linear sound channel with a plug or block operated by a toggle device. 

20. The allegations in paragraph 20 purport to state legal conclusions that do 

not require a response.  To the extent a response is required, 3M denies the allegations in 

paragraph 20. 

21. 3M denies the allegations in paragraph 21, except states that it was 

contacted by Moldex following 3M’s filing of the Underlying Lawsuit regarding 3M’s 

allegations based on the ’693 Patent, and that 3M continued to pursue the Underlying 

Lawsuit. 

22. 3M lacks sufficient knowledge or information to form a belief as to the 

truth of the allegations in paragraph 22 regarding the introduction of the M-series 

earmuffs.  The remaining allegations in paragraph 22 purport to state legal conclusions 

that do not require a response.  To the extent a response is required, 3M denies the 

remaining allegations in paragraph 22, except admits that, in the Underlying Lawsuit, 3M 

also brought a claim against Moldex alleging that several of Moldex’s M-series earmuffs 

infringe the ’157 Patent. 

23. 3M denies the allegations in paragraph 23, except states that it was 

contacted by Moldex following the filing of the Underlying Lawsuit regarding 3M’s 

allegations based on the ’157 Patent and that 3M continued to pursue the Underlying 

Lawsuit. 
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24. The allegations in paragraph 24 purport to state legal conclusions that do 

not require a response.  To the extent that a response is required, 3M denies the 

allegations in paragraph 24, except admits that Moldex filed a motion for summary 

judgment of non-infringement of the ’693 Patent on January 18, 2013 and that a hearing 

was set for March 21, 2013.  3M further admits that it offered Moldex a covenant not to 

sue, and subsequently filed a motion to dismiss its claims regarding the ’693 Patent with 

prejudice and to dismiss Moldex’s counterclaims of non-infringement and invalidity of 

the ’693 Patent without prejudice.  3M also admits that, on June 19, 2013, the Court 

dismissed 3M’s claims with prejudice and dismissed Moldex’s counterclaims without 

prejudice. 

25. The allegations in paragraph 25 purport to state legal conclusions that do 

not require a response.  To the extent that a response is required, 3M denies the 

allegations in paragraph 25, except admits that 3M pursued its allegations based on the 

’157 Patent after 3M offered Moldex a covenant not to sue regarding the ’693 Patent.  

3M further admits that it sought discovery from Moldex regarding the ’157 Patent, 

including depositions from the eight named Moldex employees. 

26. The allegations in paragraph 26 purport to state legal conclusions that do 

not require a response.  To the extent that a response is required, 3M denies the 

allegations in paragraph 26, except admits that it offered Moldex a covenant not to sue 

regarding the ’157 Patent in May 2013.  3M further admits that, on June 19, 2013, the 

Court dismissed 3M’s claims regarding the ’157 Patent with prejudice and dismissed 

Moldex’s counterclaims without prejudice. 
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27. The allegations in paragraph 27 purport to state legal conclusions that do 

not require a response.  To the extent that a response is required, 3M denies the 

allegations in paragraph 27, except states that it corresponded with Moldex regarding 

dismissal of its patent claims, and refers to the parties’ communications for their contents. 

28. 3M denies the allegations in paragraph 28. 

29. The allegations in paragraph 29 purport to state legal conclusions that do 

not require a response.  To the extent that a response is required, 3M denies the 

allegations in paragraph 29, except admits that it participates in the Javits-Wagner-O’Day 

(“JWOD”) federal Ability One Program.  3M further admits that it sells Combat Arms 

products with an NRR rating of “0.”  3M lacks sufficient knowledge or information to 

form a belief as to the truth of the allegation in the last sentence of paragraph 29. 

30. 3M denies the allegations in paragraph 30, except admits that it acquired 

Aearo Technologies, Inc. (“Aearo”) and the Combat Arms brand in 2008. 

31. 3M admits that it reports a 0 NRR for the open end and 22 NRR for the 

closed end for the Combat Arms earplug, version two (“CAEv.2”).  3M otherwise denies 

the allegations in paragraph 31. 

32. The allegations in paragraph 32 purport to state legal conclusions that do 

not require a response.  

33. 3M denies the allegations in paragraph 33, except as follows.  3M admits 

that, in January 2000, the EARCAL laboratory (then operated by Aearo) tested both ends 

of the CAEv.2, which has two insertable ends.  3M admits that some of the test subjects 

were Aearo employees.  3M admits that Aearo performed tests without an earplug 
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inserted and with the CAEv.2 inserted.  3M admits that Aearo monitored the results of 

these tests.  Based on these test results, 3M reported an NRR value of a “0” on its 

packaging for CAEv.2. 

34. 3M denies the allegations in paragraph 34, except as follows.  3M admits 

that, Aearo conducted tests on the closed end of CAEv.2 in January 2000, and prepared a 

report relating to the testing.  The contents of the report speak for themselves. 

35. 3M denies the allegations in paragraph 35 except as follows.  3M admits 

that, in 2000, two Aearo employees conducted a new test on the closed end of CAEv.2.  

During this test, the yellow flanges on the open end of the earplug were folded back.  

Based on these test results, it reported an NRR value of “22” on its packaging.  

36. 3M denies the allegations in paragraph 36 except as follows.  3M admits 

that Aearo did not conduct tests of the open end of CAEv.2 in which it folded back the 

green flanges. 

37. 3M denies the allegations in paragraph 37. 

38. 3M denies the allegations in paragraph 38.                 

39. Responding to paragraph 39, 3M repeats its responses to paragraphs 1 

through 38 and paragraphs 43 through 51 of the First Amended Complaint, incorporating 

them by reference as if set forth in full. 

40. 3M denies the allegations in paragraph 40. 

41. 3M denies the allegations in paragraph 41. 

42. 3M denies the allegations in paragraph 42. 
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43. Responding to paragraph 43, 3M repeats its responses to paragraphs 1 

through 42 of the First Amended Complaint, incorporating them by reference as if set 

forth in full. 

44. 3M denies the allegations in paragraph 44. 

45. 3M denies the allegations in paragraph 45. 

46. 3M denies the allegations in paragraph 46, except as follows.  3M admits 

that it voluntarily dismissed its claims in the Underlying Lawsuit. 

47. Responding to paragraph 47, 3M repeats its responses to paragraphs 1 

through 46 of the First Amended Complaint, incorporating them by reference as if set 

forth in full. 

48. 3M denies the allegations in paragraph 48. 

49. 3M denies the allegations in paragraph 49. 

50. 3M denies the allegations in paragraph 50. 

51. 3M denies the allegations in paragraph 51. 

52. 3M denies all allegations of the First Amended Complaint to the extent not 

expressly admitted. 

53. 3M denies that Moldex is entitled to the relief sought in its prayer for relief 

paragraphs. 
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AFFIRMATIVE DEFENSES 

First Affirmative Defense 

54. The First Amended Complaint fails to state a claim upon which relief 

against 3M may be granted. 

Second Affirmative Defense 

55. Moldex’s claims are barred insofar as they challenge the exercise of rights 

protected by the First Amendment of the United States Constitution and the Noerr-

Pennington doctrine. 

Third Affirmative Defense 

56. There has been no antitrust injury and no harm to competition caused by 

3M’s conduct as alleged in the First Amended Complaint. 

Fourth Affirmative Defense 

57. Moldex has failed to mitigate its damages, if any.  

Fifth Affirmative Defense 

58. Moldex’s claim for false advertising is time-barred. 

Sixth Affirmative Defense 

59. Moldex’s amended claim for unfair competition is barred in whole or in 

part by the doctrine of unclean hands.   

60. Aearo (which was acquired by 3M in 2008) developed one of the first 

selective nonlinear attenuating earplugs, known as the “Combat Arms Earplug Version 1” 

in the late 1990s.  In the late 1990s, various United States military personnel, including 

military audiologist Douglas Ohlin, began discussions with Aearo to develop a new 
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Combat Arms earplug that would have two insertable ends, with each offering a differing 

level of attenuation.  The military was interested in this type of earplug because, among 

other reasons, it would eliminate the need for soldiers to carry two sets of earplugs to get 

two different levels of protection from noise.  Aearo and the military worked together to 

develop a prototype product, which later became known as “version two” or “generation 

two” (“CAEv.2”)—and which Moldex’s Amended Complaint refers to as the “dual-

ended Combat Arms.”    

61. The military, represented by Doug Ohlin, rejected the first prototype 

CAEv.2 because a pair of them could not fit vertically into the specific carrying case that 

was designed by Mr. Ohlin and issued to all noise-exposed Army personnel.  Mr. Ohlin, 

speaking on behalf of the Army, asked Aearo to redesign the product to shorten the stem 

so that a pair would fit more conveniently into the carrying case, which Aearo did.   

62. In early 2000, Aearo performed tests on the “open” and “closed” ends of 

CAEv.2.  The military was aware of these tests, the conditions under which they were 

performed, and the results obtained.  Aearo and Mr. Ohlin, speaking on behalf of the 

military, agreed that testing on the “closed” end should be performed by folding back the 

yellow flanges on the opposing end. 

63. Mr. Ohlin was fully aware of the methods used to test both the open and 

closed ends of CAEv.2, and the military proceeded to order the product for use by the 

military for over ten years.   

64. The military has instructed military personnel regarding how to fit CAEv.2.  
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65. Despite these facts, Moldex amended its Complaint to add new allegations 

that 3M’s NRR testing of CAEv.2 violated the Noise Control Act of 1972, 42 U.S.C. § 

4901 et seq. (“Act”).  Moldex added this claim even though Moldex was aware that 

Moldex had presented inaccurate information to the government regarding earplugs.  

Moreover, Moldex added this claim even though Moldex was aware that NRR data 

reported on Moldex’s Internet brochures and packaging for its M-Series and Special Ops 

earmuffs had not complied with the Act.  Moldex’s conduct regarding earplugs and 

earmuffs constitutes unclean hands. 

66. The Act directs the Environmental Protection Agency (“EPA”) to publish 

regulations governing noise-producing and noise-reducing products.  See 40 C.F.R. § 211 

et seq. (“Regulations”).  The Regulations require certain noise-reducing products, 

including earmuffs, to display a label that includes the product’s NRR along with 

“supporting information” used to arrive at that NRR.  See id. § 211.204–4.  Every NRR 

label must include “[t]he mean attenuation and standard deviation values obtained for 

each test frequency according to § 211.206, and the NRR calculated from those values.”  

Id. § 211.204–4(a).  In addition, “[t]he Noise Reduction Rating for the label must be 

calculated using the Labeled Values of mean attenuation that will be included in the 

supporting information required by § 211.204–4.”  Id. § 211.211(b). 

67. The mean attenuation and standard deviation values listed on certain 

Internet brochures for Moldex’s M1 and M1 Special Ops earmuffs did not support the 

claimed NRR of 29.  When the values listed on those labels are used to calculate an NRR 

pursuant to the formula specified in § 211.207, the result is an NRR of 26 at most.  By 
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overstating the NRR of these earmuffs, Moldex violated § 211.204–1, which provides 

that “[t]he value stated on the label must be no greater than the NRR value determined by 

using the computation method of 211.207 of this subpart.”  Moldex further violated 

§ 211.211(b) which requires the labeled NRR to be “calculated using the Labeled Values 

of mean attenuation.”  The front pages of certain brochures for Moldex’s M1 and M1 

Special Ops earmuffs also featured a graphic touting an NRR of 33—an even more 

egregious overstatement of the protection actually provided.   

68. Certain Moldex Internet brochures further violated the Regulations by 

reporting identical mean attenuation and standard deviation data for the M1 and Special 

Ops M1, and the M2 and Special Ops M2, respectively.  On information and belief, these 

products are made from different materials, presumably resulting in different sound 

attenuation characteristics.  Moldex violated § 211.211(b) by failing to separately test and 

report data for these earmuffs, which requires a manufacturer’s labels “take into account . 

. . product variability.” 

69. It appears that at some point after the deposition of a Moldex employee on 

November 30, 2015, Moldex replaced the incorrect and misleading brochures with ones 

reporting entirely new sets of NRR data for its M1 and M1 Special Ops earmuff.  These 

new replacement brochures indicated a revision date of “01/15,” which was inaccurate on 

its face.   

70. Moldex listed the erroneous NRR data featured in the incorrect and 

misleading brochures elsewhere on its website.  Indeed, Moldex affirmatively directed 
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consumers who seek “Attenuation Data” for the M-Series and Special Ops earmuffs to 

this misleading and inaccurate NRR data. 

71. The mean attenuation and standard deviation values listed on the packaging 

of certain Moldex M1 earmuffs did not support the claimed NRR of 29.  The 

overstatement of the NRR for these earmuffs violated § 211.204–1, which provides that 

“[t]he value stated on the label must be no greater than the NRR value determined by 

using the computation method of 211.207 of this subpart.”  It also violated § 211.211(b) 

which requires the labeled NRR to be “calculated using the Labeled Values of mean 

attenuation.”  

72. The mean attenuation and standard deviation values listed on the packaging 

of certain Moldex M2 earmuffs did not support the claimed NRRs of 26 (over-the-head) 

or 24 (behind-the-head and under-the-chin).  The overstatement of the NRR for these 

earmuffs violated § 211.204–1, which provides that “[t]he value stated on the label must 

be no greater than the NRR value determined by using the computation method of 

211.207 of this subpart.”  It also violated § 211.211(b) which requires the labeled NRR to 

be “calculated using the Labeled Values of mean attenuation.” 

73. Despite the requirements for proper labeling detailed by the Regulations 

and mandated by the Act, Moldex gave potential consumers information that did not 

reflect the actual NRR and its underlying associated data.    

74. Moldex was on notice of its violations of the Act and the inaccurate 

information it provided to the government regarding earplugs before it filed its Amended 

CASE 0:14-cv-01821-JNE-FLN   Document 175   Filed 02/05/16   Page 14 of 15
3:16-cv-01533-DCC     Date Filed 05/12/16    Entry Number 1-9     Page 15 of 16



- 15 - 

Complaint, and its conduct warrants the application of the doctrine of unclean hands to 

Moldex’s amended unfair competition claim.  

 By asserting an affirmative defense herein, 3M does not assume the burden of 

proof or persuasion not otherwise required by applicable law. 

WHEREFORE, 3M respectfully requests that the Court enter judgment dismissing 

the First Amended Complaint in its entirety with prejudice and awarding 3M the costs, 

disbursements and attorneys’ fees it incurs in defending against the First Amended 

Complaint, together with such other and further relief to 3M as the Court determines to 

be just and proper under the circumstances. 

Dated:  February 5, 2016 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
US.104628774.01 

FAEGRE BAKER DANIELS LLP 
 
s/ David J.F. Gross  
David J.F. Gross (#208772) 
Calvin L. Litsey (#153746) 
Chad Drown (#319053) 
Eileen M. Hunter (#0336336) 
2200 Wells Fargo Center 
90 South Seventh Street 
Minneapolis, Minnesota 55402-3901 
Telephone:  (612) 766-7000 
Fax:  (612) 766-1600 
david.gross@FaegreBD.com  
calvin.litsey@FaegreBD.com 
chad.drown@FaegreBD.com 
eileen.hunter@FaegreBD.com  
 
Attorneys for Defendants 3M Company 
and 3M Innovative Properties Company 
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NSN NUMBER: 
6515-01-466-2710

t COMBAT ARMS
J] =*EnBPlUGS*=

MORE THAN A HEARING PROTECTOR

The Combat Arms™ Earplugs not only provide hearing protection, they help provide situational aware- 
neL by prl^^ng against concussL disorientation effects associated with .mpulse no.se C.e., 
weapons fire, improvised explosive devices, etc.).
The patented Hear-Through™ design allows wearers to hear low-level 
safeC - eonversation, footsteps, rifle bolts, approaching enem.es. When =
reacte to provide instant protection from high-level noises. It s that easy. It s that quick.

DESIGISI MEETS CRITICAL PROTECTION NEEDSDUAL-ENDED

Green End
Steady Noises

Insert the GREEN end for 
situations with high, constant 
noise levels such as aircraft, 
armored vehicles, watercraft 

and machinery.

Yellow End
Weapons Fire
Insert the YELLOW end to 
protect against loud impulse 
noises such as weapons fire. 
The yellow end has a built-in 
filter that allows you to hear 
commands, approaching 

/ vehicles and other low-level 
noises.

\
•1

)
IS-
I

I
Now Available with Lanyard Attachments
A black flame retardant lanyard has been provided for your 
convenience. To attach the lanyard to the earplugs, fit the 
loop at one end of the lanyard over either end of the earplug 
and push forward until the loop rests in between each of the 
earplug tips (over the white stem). Repeat with the other 
loop and earplug. To remove the lanyard, simply reverse the 
steps above- Note: The lanyard has been designed to fit 
loosely over the white stem so as to not impede the 
functionality of the filter.

Phone (8003 225-9038 . Fax (8003 488-8007. 8001 Woodland Drive . Indianapolis, IN 46278 .
E-A-R® Combal Arms™ and Hear-Through’" are Irademarirs licensed lo Aearo Technologies. 

' ' U.S. patents 4,867,149i 6,068,079i 6,070,693.

Aearo Technologies

© 2006 Aearo Technologies
' Assembled in Mexico from foreign components

318-00138B 7.06

3:16-cv-01533-DCC     Date Filed 05/12/16    Entry Number 1-10     Page 2 of 3



EXPLANATION OF THE 
HEAR-THROUGH PROTECTION

Sound travels into the opening at the middle of the plug and 
then down the sound channel to the special filter. The 
filter allows lower-level sounds to pass without 
interruption, but high-level impulsive noises are 
restricted. The more intense the impulse, the more 
it is limited.

INSTRUCTIONS FOR USE:
Determine the proper end (green or yellow) for insertion depending upon your application 
needs. Grasp the earplug by the stem and insert into earcanal. Adjust plug for best 
sealing performance.

A CAUTION:
Remove slowly with twisting motion to gradually break the seal. Rapid removal may 
damage eardrum.

Fitting tips:
Fitting is easier if ear is pulled upward and outward during insertion and is also improved 
if the sealing rings of the outward directed plug are rolled back upon themselves. Some individuals with smaller 
earcanals may experience discomfort with the dual-ended Combat Arms Earplug due to their restricted canal opening. 
A single-sided version of the Combat Arms Earplug is also available and will often times provide greater comfort for 
smaller earcanals. Single-Sided Combat Arms Earplug - NSN # 6515-01 -512-6072.

Cleaning:
Plug tips may be cleaned with water and soap. Avoid any blockage of the channel through the yellow tip. This tip may 
be removed for cleaning by pulling it away from the remaining earplug assembly. Carefully replace after cleaning. 
Regularly examine the plugs for tears and cracks under any of the flanges. Replace as necessary.

A CAUTION:
Inserting the yellow tip end under conditions of continuous hazardous noise can result in under protection and hearing 
loss. Improper fit of this device will reduce its effectiveness in attenuating noise. Follow Instructions For Use for 
proper fit.
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The EPA has selected the NRR as the measure of a hearing protector’s noise reducing capabilities. Aearo Technolo
gies makes no warranties as to the suitability of the NRR as a measure of actual workplace protection since such 
protection is highly dependent on user training, motivation, and utilization. A better estimate of workplace protection 
can be obtained by derating the labeled NRR of this, or any other hearing protector, by 50%,

AHENUATION DATA CANS! S3.19-1974) 
Combat Arms - Yellow Level-Dependent End

frequency (Hz) 125 250 500 1000 2000 3150 4000 6300 6000 NRR CSA CLASS
Mean(d6) 4.7 4.2 6.0 9.5 16.7 18.6 16.3 16.7 1L2 0SD(dB)1 4.0 4.3 5.0 6.7 4.9 5.7 5.8 6.1 6.8

Combat ^ms - Green Steady State End

Frequency (Hz) 125 250 500 1000 2000 3150 4000 6300 6000 NRR CSA CLASS
Meon(dB) 32.7 31.8 33.0 32.0 34.5 37.3 36.9 43.8 43.3 ALSD(dB) 5.9 6.1 6.5 5.5 4.1 5.3 6.1 6.7 6.9

The level of noise entering a person’s ear when a hearing protector is worn as directed is closely approximated by 
the difference between the A-weighted environmental noise level and the NRR,

Example:
1. The environment noise level as measured at the ear is 92 dBA.
2. The NRR is 22 decibels (dB).
3. The level of noise entering the ear is approximately equal to 70 dBA.

A Caution:
For noise environments dominated by frequencies below 500 Hz, the C-weighted environmental noise level should 
be used. The NRR used in the above example was achieved under laboratory conditions.

Although hearing protectors can be recommended for protection against the harmful effects of impulse noise, the 
Noise Reduction Rating (NRR) is based on the attenuation of continuous noise and may not be an accurate indicator 
of the protection attainable against impulse noise such as gunfire. (Wording required by EPA.)

A Caution:
Earplugs must be worn at all times in noisy surroundings for proper protection.
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EXHIBIT 11 
AWARD NOTICE 

DECEMBER 15, 2006 
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EXHIBIT 12 
RESEARCHERS EVALUATE 

TRUE EFFECTS OF HEARING 
LOSS FOR SOLDIERS 
DECEMBER 16, 2015 
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